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Acknowledgments Lhe courts have gen- 
Before Interested erally held that the 

— acknowledgment of a 
mortgage to a bank or other cor- 
poration, before a notary who is a 
stockholder of the mortgagee cor- 
poration, is void by reason of the 
notary’s disqualification because of 
his interest in the transaction. In 
the Journal for August 1902 we pub 
lished reference to the cases in which 
it has been so decided. Our readers 
will observe in this number some 
further developments upon the sub- 
ject. 

1. An act of the Lllinois legisla- 
ture legalizing acknowledgments of 
mortgages to corporations before 
notaries who are stockholders, the 
act having a retroactive effect to re- 
lieve certain corporations of the con- 
sequences flowing from the judicial 


NEW YORK, August, 1903. 


view that such acknowledgments are 
void. The same thing was done in 
Iowa a few years ago. In January 
1897 the Supreme Court of lowa 
held an acknowledgment of a chat- 
tel mortgage to a bank before a 
notary who was one of its stock- 
holders, absolutely void. This de- 
cision came as a surprise to Iowa 
financial circles and it was promptly 
followed by the passage of a special 
act of the legislature validating past 
similar acknowledgments, this being 
necessary to prevent wholesale loss- 
es. It would thus appear that the 
judicial view and the legislative view 
of the validity of such acknowledg- 
ments are at variance. In the in- 
stances above shown, after the courts 
have held such acknowledgments 
void, legislatures have proclaimed 
their validity. 

2. But while the prevailing judicial 
view, as said, is that an acknow- 
ledgment of a mortgage to a cor- 
poration before a notary who is a 
stockholder is invalid by reason of 
his interest in the transaction, we 
have to note the recent decision of 
the Supreme Court of Ohio (pub- 
lished in this number) to the con- 
trary. The court holds that in that 
state a mortgage is not invalid be- 
cause acknowledged before a notary 
who is a stockholder of the mort- 
gagee corporation. It points to the 
special legislation which incapacita- 
tes notaries connected with banks 
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from acting in any matter in which 
the bank is interested; and it holds 
if the legislature in providing for ac- 
knowledgments of mortgages before 
notaries, had intended to disqualify 
a notary who was a stockholder of 
any other class of corporation, it 
would have expressly done so, as was 
done in the case of bank notaries. 
In Ohio, therefore, it will be observed 


that the judicial view is in favor of. 


the validity of the acknowledgment 
of a mortgage to a corporation be- 
fore a notary who is a stockholder; 
but that where the corporation is a 
bank there is an express statute pro- 
hibiting the notary from acting in 
any matter in which the bank is in- 
terested. 

As mortgages to banks and other 
corporations are constantly being 
executed in many states, acknow- 
ledgments of which are often taken 
before notaries who are stockholders 
of the mortgagees, it would seem nec- 
essary for the banker in each state 
to inform himself of the validity of 
such acknowledgments under the law 
of his own particular state. 


n.c. We have often wondered why 
Checks. more stringent laws have not 
been enacted for the punishment of 
the man who issues checks on his 
bank which are returned ‘‘ not good” 
thereby causing trouble, annoyance 
and disappointment to numerous 
persons. Of course, under the crimi- 
nal statutes of different states the 
obtaining of money or property by 
false pretenses, such as by worth- 
less checks, is punishable; but there 
are a large class of cases of N. G. 
checks that fall beyond the scope of 
these statutes. 
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It is interesting to note, in this 
connection, that the western state 
of Idaho has taken the lead in pro- 
viding punishment for the issuer of 
the N. G. check. By a statute en- 
acted in February of this year, 
which we publish elsewhere in this 
number, any person who in pay- 
ment of a debt gives a check upon 
a bank wherein he has not suffi- 
cient funds or credit for its pay- 
ment, is guilty of a misdemeanor 
and upon conviction he may be 
fined not to exceed $500 or im- 
prisoned not to exceed six months, 
or may be both fined and im- 
prisoned. Hereafter,in Idaho, the 
bank depositor who has been in 
the habit of issuing overdrafts on 
his bank, will be more careful, for 
unless they are authorized, he may 
spend a term in jail. The act, it 
will be observed, is not limited to 
those cases where money or prop- 
erty is obtained in exchange for a 
worthless check; it extends to all 
cases where such checks are given 
in payment of debts in whatsoever 
manner contracted. 

In Indiana, also, we note 
the legislature has passed an act 
that any person who with intent 
to defraud, by color or aid of a 
check or order for money or prop- 
erty, obtains from another any 
property or money, when the draw- 
er or maker of the check or order 
is not entitled to draw for the 
money or order the delivery of the 
property, is guilty of a felony. This 
seems to be aimed at the obtain- 
ing of money or property by means 
of worthless checks or orders, and 
it is not limited to the man who 
issues his worthless check upon 
which he obtains value, but covers 


that 
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also the case of the man, other 
than the issuer, who negotiates 
such a check for value with fraudu- 
lent intent. It does not cover, how- 
ever, cases, such as would be cover- 
ed by the Idaho act, where a man 
issued his worthless check for a past 
debt. 


That it is sometimes 
very expensive for a 
bank to set off notes of a deposi- 
tor which have not matured, against 
his deposit on the ground that he 
is insolvent, and then refuse to pay 
his checks drawn against the bal- 
ance so applied, is shown by the 
decision of the Supreme Court of 
Massachusetts in the case of the 
Bunker Hill National Bank of Bos- 
ton which we publish in this num- 
ber. A verdict of $10,000 against 
the bank for refusing to honor checks 


Wrongful Dishonor 
of Checks 


of its depositor against his balance, 
which the bank had sought to an- 
ply upon his notes, not yet matur- 


ed is affirmed by the Supreme 
Court. This is the largest sustain- 
ed verdict ever rendered against a 
bank for wrongfully dishonoring its 
depositor’s checks. In Nebraska a 
jury once rendered a verdict against 
the Bank of Commerce of Omaha 
for $50,000 because it refused to 
pay the check of a depositor for 
$800, not giving him credit for a 
note to which he was entitled and 
which made the check good, but 
the Supreme Court upset the ver- 
dict as it was based on proof of 
many injuries, not directly trace- 
able tothe bank’s fault. The ver- 
dict was based largely on improper 
evidence as to the arrest and im- 
prisonment of the depositor on the 
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charge of obtaining a tax receipt 
under false pretenses—the $800 check 
having been given in payment of 
taxes. The court refused to allow 
these matters to be charged to the 
bank as the result of the dishonor 
of the check. 

In the Journal for November 1902 
our readers will find an article upon 
‘“‘ The Measure of Damages for Wrong- 
ful Refusal to Pay a Bank Check,” 
in which we collect all the cases down 
to that date. This article shows 
the cause of dishonor of each check, 
the amount of damages awarded, as 
well as the principles upon which 
the various courts have proceeded 
in determining the measure of liabil- 
ity. 

Farmer and We have heard a great deal 

Banker. jin the past about the pop- 
ular prejudice and antipathy of the 
agricultural classes toward the banks. 
This, doubtless, had its rise during 
the times when wild-cat banks 
flooded the country with their notes 
which they were unable to redeem, 
causing great and widespread losses 
to the people at large. With the 
growing stability of the banking in- 
stitutions, and their promptitude in 
meeting all their obligations, as well 
in times of depression as in times of 
plenty, this prejudice has been grad- 
ually wearing away, and banks are 
no longer looked upon, as they once 
were, as plunderers of the people, but 
rather as necessary and beneficial 
agents and helpers in the advance- 
ment of industry and the promotion 
of the general welfare. 

But it is easy to see how the fail- 
ure of a single bank creates distrust 
and arouses prejudice against banks 
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in general among all those who have 
been injured, if not ruined, by the 
failure; and how necessary it is to 
the interests of the large majority 
of banks which are sound and well 
managed, that the methods of super- 
vision be so perfected as to detect 
and eliminate the weak spots in the 
independent banking system and 
render failure well nigh impossible 

A case which we publish in this 
number, involving a bank failure, 
brings home to us an illustration of 
how a farmer, who has acquired per- 
fect confidence in the stability of a 
banking institution and has relied 
upon its promissory obligations to 
pay as equivalent of so much cash, 
has had his confidence rudely shat- 
tered and his prejudice awakened, by 
its failure, plunging him into a seri- 
ous financial loss. The case is this: 
A farmer in Wisconsin sold his farm 


to another for $9,000. The pur- 
chaser gave a mortgage for $4,000 
and the balance he paid in cash, or 
what both regarded as the equiva- 
lent of cash; that is to say, the 
purchaser held two demand certifi- 
cates of deposit in the bank in ques- 


tion, one for $3,000 and one for 
$200. At the time of the transac- 
tion, he could have cashed in these 
certificates for lawful money of the 
United States, but they contained a 
provision that they would bear in- 
terest if the money remained on de- 
posit for three months, and as part 
of the three months had elapsed, the 
interest for that time would have 
been forfeited had they been then 
cashed; so, bothfarmers regarding the 
bank’s obligations as good as gold, 
the $3,200 certificates were used in 
place of so much money, and the 
seller of the farm took the certificates 
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and paid the purchaser the interest 
thereon down to date, intending, 
when the three months were up, to 
collect the certificates, plus the three 
months interest. But just as the 
three months elapsed, the bank which 
had issued the certificates failed and 
these obligations were no longer 
good for the money they represented, 
but only for what could be obtained 
from the wreck. As a consequence 
one of the two farmers was destined 
to be a loser, and the question which 
one, was taken to the Supreme 
Court of Wisconsin for decision. 

The point of law involved was 
whether the certificates had been 
taken by the seller of the farm as 
actual payment of so much money, 
or only as conditional payment, to 
operate as payment only when the 
actual money thereupon was col- 
lected. If actual payment, then the 
seller of the farm would be the loser; 
if taken as conditional payment, 
and the seller had not been guilty of 
negligence in collecting them from 
the bank, then the purchaser of the 
farm would be the loser and must 
respond to the seller for $3,200 of 
the purchase price. This last 
what the court decides, the legal 
principles upon which its conclusions 
are based, being fully set forth in its 
opinion. 

It is safe to say that the farmer 
who bought this farm and who still 
remains liable for $3,200 of the pur- 
chase price, notwithstanding he 
thought he had paid for it in full 
with bank certificates of deposit for 
this amount, unquestionably _ re- 
garded by both parties as good as 
gold, will look with suspicion on all 
banking institutions for a long time 
to come. With him, $3,200 doubt- 


is 
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less represented the labor and sav- 
ings of many years, and its loss 
constitutes a serious episode in his 
life. 

The case has its moral in dealing 
with the larger problem of granting 
the power to all, or a great number 
of banks, to issue currency based on 
their general assets. Unless the cur- 
rency issues not only of some, but of 
all the banks to which it is proposed 
to grant the power, can be demon- 
strated to be safe beyond peradven- 
ture, good as gold and redeemable at 
all seasons and in all situations at 
their full face value, not subject at 
any time to a discount of even a frac- 
tion of one per cent., it is best that 
the benefits of a needed increase in 
volume at certain seasons be fore- 
gone, than that a dollar be lost by 
reason of an unredeemed or depre- 
ciated bank note; better stick to the 
absolutely safe, though somewhat 
unwieldly, system of bond security 
for all note issues, than that by fail- 
ure, Over-issue or unwise inflation, 
discredit be thrown upon any part 
of the circulating medium and the 
universal confidence now reposed in 
the hand to hand money of the 
people be to any extent undermined. 


Convention The resolutions adopted on 
Resolutions. Tuly 8th by the Minnesota 


Bankers’ Association at St Paul 
and on July 29th by the lowa Bank- 
ers’ Association at Davenport, are 
alike in several features. Both con- 
demn branch banking and reaffirm 
their continued opposition to the 
same; both favor a uniform system 
of bank money orders; and both 
condemn the issue of stocks and 
bonds by corporations in excess of 
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the actual value of the pruperty 
which they represent. The full text 
of these resolutions will be found 
elsewhere in this number. 


It is a truism that no 
man can serve two mas- 
ters and serve both equally well; 
and the law has recognized this in 
the principle that a man cannot con- 
tract as agent for both parties to 
a transaction, unless both consent 
to his so doing. If a person who 
is already agent of one party, under- 
takes to act as the agent of the 
other also, this is not only a breach 
of his duty, but any transactions 
entered into by the agent may be 
repudiated by the principal who is 
ignorant of his dual agency. 

The banking practice of mailing a 
check direct to the drawee for col- 
lection and remittance is one in 
which the drawee bank is made to 
act as the agent of both parties, 
the owner and the debtor, but by 
consent of each. The drawee bank 
is the paying agent of the depositor 
or checkdrawer, and also the collect- 
ing agent of the owner of the check 
or the one who forwards it for col- 
lection. Many courts hold that it 
is negligence for a bank, which holds 
a check for collection, to mail it 
direct to the drawee; but this is 
frequently regarded as a direct and 
effective mode of obtaining quick 
payment, and when the owner of a 
check himself mails it direct to the 
drawee, any question of negligence 
or lack of caution in so doing, is 
his own affair. 

An interesting case involving a 
transaction of this kind where the 
owner of a note made payable at a 


Agency for 
Both Parties. 
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bank in Massachusetts—the equiva- 
of a check—mailed it directly to the 
_ payer bank for collection and re- 
mittance, is reported in this num- 
ber. The point involved is the pre- 
cise point of time of the day of matur 
ity at which the note was paid. In 
the forenoon of the day of maturity 
the cashier of the payer bank who 
had received the note, payable at 
his own bank for collection, stamped 
it paid, drew a check in favor of 
the owner for the proceeds, and 
made a memorandum of the trans- 
action to be entered on the bank’s 
books at the close of the day. Just 
as this had been done, the cashier 
received a message over the tele- 
phone from the assignee of the maker 
of the note to the effect that the 
latter had made an assignment, and 
requesting him to withhold payment 
of the note. The cashier, thereupon, 
did not send the remittance check 
which he had drawn and undertook 
to efface what he had already done. 
The action was by the owner of the 
note against the payer bank, claim- 
ing that the note had been paid and 
that the bank was liable to such 
owner for the proceeds. The court 
sustains this contention. It holds 
that as agent of the maker, the bank 
had paid the note by cancelling it 
and making the memorandum for 
entry of a charge against the maker 
at the close of the day’s business, 
and that all that remained was to 
remit the proceeds, as agent of the 
owner, of the note so collected. The 
note having been paid hefore the re- 
quest to stop its payment had been 
received, the payment could not be 
recalled and the bank was liable, as 
collecting agent of the owner, to the 
latter for the proceeds. 
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This case is an interesting illustra- 
tion of a transaction where a bank 
acts as agent for both parties, pay- 
ing agent for its depositor, and col- 
lecting agent for the depositor’s 
creditor; and probably the result 
would have been the same had an 
independent collecting agent of the 
owner been employed; that is to 
say, had the note been presented 
and a check for it given before re- 
quest not to pay was received; but 
then, again, if the employment of an 
independent agent resulted in a de- 
lay of presentment until later in tie 
day, the result would have been dif- 
ferent, as the stop order would then 
have preceded payment of note. The 
case teaches also the benefits of dili- 
gence in the presentment for pay- 
ment of matured items. It is a 
legal maxim that the law smiles on 
the diligent creditor, and this is a 
case which exemplifies it. Had this 
note been put in process of payment 
one hour later, the creditor would 
not have received full payment 

In reading the opinion in this 
case a point concerning the Nego- 
tiable Instruments Law of Mass- 
achusetts is to be noted. That law, 
which took effect January 1, 1899, 
provides by section 87 that ‘‘ where 
the instrument is made payable at 
a bank it is equivalent to an order 
to the bank to pay the same for the 
account of the principal debtor there- 
on.’’ This law covered the note in 
question which was not payable 
until October 7, 1901. The Supreme 
Court of Massachusetts, seemingly 
ignores the existence of Section 87, 
and states the same rule, as the 
result of an examination of the 
authorities, as though the statute 
were not in existence. 
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A COURSE 


OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 


Utah, July 1, 1899 
Arizona, Sept. I, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
Iowa, April 12, 1902 
Ohio, January I, 1903 


Idaho, May 1, 1903 


Commenced in June 1899 number. 


NoOTE.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 
2. Negotiable Instruments: Form and Inter- 
pretation (20—42) 
. Consideration (50—55) 
. Negotiation (60—8o0) 
. Rights of holder (go— 98) 
. Liabilities of parties (110—119) 
Presentment for payment (130—148 
. Notice of dishonor (160——189) 
. Discharge (200—206) 
. Bills of exchange (210—215) 
. Acceptance (220—230) 
. Presentment for acceptance (240-- 248) 
. Protest (260—268) 
. Acceptance for honor (280-—290) 
. Payment for honor (300—306) 
. Bills in a set (310—315) 
. Promissory notes and checks (320—325) 
. Notes given for patent rights (330—332) 
. Laws repealed; when takes effect (340-341) 
The provisions of the law naturally fall under 
four general classifications: 
a. General Provisions. 
b. Negotiable Instruments in General. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. 


The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances ‘General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


3 
4 
5 
6 
7. 
8 
9 
0 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XVI. 


Bills In a Set. 


The custom has prevailed from an 
early period, in the case of foreign 
bills of exchange, for the drawer to 
draw and deliver to the payee, several 
parts of the same bill of exchange, 
which may be forwarded by different 
conveyances, and when any one of 
the parts is paid, the others to be 
void and of no effect. 

The reason for drawing and deliv- 
ering different parts of the same 
bill, is to avoid the delay and in- 
convenience which would result if 
only a single bill were delivered and 
that were lost, or should miscarry. 

The different parts of a bill of ex- 
change so drawn are called a_ set. 
Sometimes four parts are drawn; but 
generally three. All the parts con- 
stitute, in law, one and the same 
bill 

In drawing bills of exchange in a 
set, a condition is inserted in each 
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part, this being essential to the 
protection of the drawer, that it is 
only payable provided the other parts 
are unpaid. In other respects, the 
parts are identical in terms. The 
condition mentions every part in a 
set, and operates as notice to the 
world that all parts constitute one 
bill; and that payment by the draw- 
ee of any part extinguishes the rest. 
Following is an ordinary form of 

a foreign bill of exchange drawn in 
set of three. 
| $7,000, New York, August 1, 190}. 
Sixty days after date please pay to Jones, 
Brown F Co., one thousand dollars —this 
our first of exchange, second and third 
David Brothers F Co. 
Lo Messrs. Clark F Smith, 

London, England. 


| wupata. 


Questions have sometimes come up 
where the payee or holder of all the 
parts of a bill, has improperly nego- 
tiated the separate parts to differ- 
ent holders, concerning the rights 
of the respective holders and the lia- 
bilities of the parties; also where 
more than one part has been ac- 
cepted and negotiated to different 
holders, or where, after accepting 
one part, the acceptor pays another 
part, concerning matters of right 
and liability growing out of such 
transactions. The law upon the sub- 
ject is now codified as Article XVI 
of the Negotiable Instruments Law, 
the various sections of which we will 
now consider. 

$ 310. Bills in sets constitute one 
bill—Where a bill is drawn in a set, 
each part of the set being numbered 
and containing a reference to the 


other parts, the whole of the parts 
constitute one bill. 
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This states the general rile 
that all the parts of a set being 
numbered and containing a reference 
to the other parts, the whole con- 
stitute one bill. If the drawer omits 
to comply with these requirements, 
he may find himself liable, as for 
more than one bill. For example, 
intending to draw a bill in set of 
three, if he omits the condition in 
the first one, but inserts it in the 
second and third, and the first and 
second are negotiated to different 
bona fide holders, he may find him- 
self liable to pay two bills. The pay- 
ment of the second would not dis- 
charge the first in the hands of a 
bona fide holder, for the bill so held 
contains no condition charging him 
with notice that it is one of a set. 

Section 310 concerns the nature of 
a bill of exchange drawn in a set. 
The following two sections concern 
questions which arise out of its 
negotiation. 

$ 311. Rights of holders where 
different parts are negotiated — 
Where two or more parts of a set 
are negotiated to different holders in 
due course, the holder whose title 
first accrues is as between such 
holders the true owner of the bill. 
But nothing in this section affects 
the rights of a person who in due 
course accepts or pays the part first 
presented to him. 

§$ 312. Liability of holder who in- 
dorses two or more parts of a set 
to different persons — Where the 
holder of a set indorses two or more 
parts to different persons he is liable 
on every such part, and every in- 
dorser subsequent to him is liable on 
the part he has himself indorsed, as 
if such parts were separate bills. 

The payee of a bill of exchange 
drawn in a set, may transmit the 
parts by different conveyances, toan 
agent to obtain acceptance or pay- 
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ment; or he may negotiate the bill 
to anindorsee He, of course, has no 
right to negotiate the bill to more 
than one party, but it sometimes hap- 
pens that the holder of a bill drawn 
in a set will negotiate one part to 
indorsee for a valuable con- 
sideration, and wrongfully negotiate 
another part to another indorsee. 
In this event, we see as between the 
two different holders, the holder 
whose title first accrues, is the true 
owner of the bill, and this holder 
may obtain, through the courts, pos- 
session of the part held by the second 
holder, for it is the duty of a person 
acquiring one part to inquire as to 
the whereabouts of the others; and 
the absence of the other parts, puts 
him on inquiry and charges him with 
knowledge that they may be out- 
standing in the hands of prior bona 
fide holders. The recourse of the 


one 


holder of a wrongly negotiated part 
is upon the indorser or indorsers of 
that part, as if it was a_ separate 
bill. The drawer is protected by the 


condition in the bill. It might hap- 
pen that the holder in due course of 
a part wrongfully negotiated subse- 
quent to another part, would obtain 
acceptance or payment of the part 
held by him, before the part first 
negotiated reached the drawee or 
acceptor. In such event, we see, so 
far as the latter is concerned, he is 
protected in his acceptance or pay- 
ment of the part first presented to him. 

Generally speaking, the holder to 
whom a bill of exchange drawn in 
a set is negotiated, is entitled to all 
the parts, but he sometimes does 
not get all and the separation of 
the parts and their independent nego- 
tiation, sometimes gives rise to con- 
troversy. Bayley J. in the English 
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case of Holdsworth v. Hunter 
B. & C. 454) says: 

“Where a bill is drawn in sets, the 
party claiming as holder ought to 
have all the parts, for the payment 
of any one part to another person 
may defeat him.” 

In the case of Pinard v. Klockman, 
(32 L. J. Q. B. 82) a foreign bill of 
exchange was made in four parts by 
A. The payee of the bill indorsed it 
to B, and B indorsed the bill to 
Klockman. Klockman sold the bill 
to Hambro and indorsed the first 
part only, and Hambro indorsed the 
first part to Pinard. Upon Pinard’s 
transmission of the bill to the place 
upon which it was drawn, for ac- 
ceptance, it was lost by accident. 
Pinard thereupon called upon Klock- 
man for the remaining parts but 
did not receive them. He claimed 
that by such withholding and de- 
tention he was prevented from pre- 
senting the bill for sight and accep- 
tance within the time in which it 
could, according to the laws of the 
country in which it was drawn and 
made payable, have been presented, 
and the same had become worthless 
and void, and he was deprived of 
its value. He therefore sued Klock- 
man, who pleaded that B, from 
whom he received the bill, had in- 
dorsed to him the first part only, 
and had never indorsed or delivered 
to him the second, or third or fourth 
parts; that Hambro, to whom he 
sold the bill, did not at the time of 
sale and indorsement, but only a 
long time after the alleged loss, call 
upon him to deliver the second, 
third and fourth parts; and that he, 
Klockman, never had any of those 
parts, and was wholly unable to ob- 
tain their possession. 


(10 
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The legal question involved in this 
case was whether there was an ob- 
ligation upon the person negotiating 
a set of bills of exchange, to hand 
over all the parts to an indorsee, 
or, failing to hand them over, to 
keep them so as to be able to do so, 
if demanded of him. 

There was an extended discussion 
of this case, participated in by mem- 
bers of the court, as well as by 
counsel. Crompton J. asked whether 
it was the practice to hand over all 
the parts to the indorsee. He said 
one of the parts is often sent to 
the agent of the payee, or to his 
bankers. Wightman J. asked if there 
was fault in anybody, was it not in 
the drawers for not delivering all 
the parts? For all that appeared 
in the case, the drawers may have 
the other parts, and as Pinard had 
lost the first part, he questioned 


whether he should not have applied 


to the drawers. Pinard’s counsel 
contended that the person who is 
entitled to one part is entitled to 
the others as well, and that Klock- 
man ought to have the other parts 
and was estopped from saying the 
bill was not of four parts; but the 
sentiment of the court, conceding 
that an indorsee is entitled to all 
the parts, was that, where there 
were a number of indorsees, the last 
holder could not insist upon getting 
them from any particular indorsees 
against whom he thought fit to pro- 
ceed; but, in a case like the present, 
Pinard ought first to have applied 
to Hambro, his immediate indorser, 
and if he had not got the parts, his 
name might be used to get them 
from the previous indorser. Pinard’s 
case was defective, as he had not 
applied to the drawer or the im- 
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mediate indorser. Had he so ap- 
plied, he might have obtained the 
other parts. He really applied to 
an intermediate indorser, and there 
is no authority to be found in the 
law that that indorser is bound to 
hand them to one other than his 
immediate indorsee. The court said 
that each indorser is bound to hand 
the parts to his indorsee, but in this 
case, Pinard did not apply to the 
persons who indorsed to him, and 
it was difficult to see how he could 
have any claim against Klockman, 
who could not be bound to hand 
over the parts unless he had them 
in his possession. Pinard had not 
shown that Klockman had them, 
and while Klockman might be bound 
to assist Pinard, as far as he could, 
he could not be obliged to hand 
over what he had not got. 

The above case is interesting as 
showing the trouble which some- 
times arises from non-delivery of all 
the parts upon negotiation of a bill 
drawn ina _ set; furthermore, that 
the law is not as definite and exact 
as might be wished, concerning the 
matter of delivery of parts, upon ne- 
gotiation of a bill drawnina set. 
The Negotiable Instruments law, as 
we see, contains no provision upon 
this particular point, but merely 
provides rules covering cases where 
parts of a bill are negotiated to dif- 
ferent holders, where acceptance of 
more than one part is made, and 
where payment of an accepted part 
is made, without surrender of the 
acceptance. In other words, it re- 
cognizes that negotiation of a part 
may be made, without delivery of all 
the-parts, but does not provide spe- 
cific rules covering negotiation and 
delivery, except as stated. There 
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are doubtless settled methods of pro- 
cedure in the negotiation of bills in 
a set but they as yet rest in custom. 

Passing from negotiation, we come 
to acceptance. 

< 313. Acceptance of bills drawn 
in sets—The acceptance may be 
written on any part, and it must 
be written on one part only. If the 
drawee accepts more than one part, 
and such accepted parts are nego- 
tiated to different holders in due 
course, he is liable on every such 
part as if it were a separate bill. 

All the parts constituting one bill, 
as soon as acceptance is written on 
any part, the bill is accepted, and it 
must not be written on any other 
part. But sometimes a drawee will 
accept more than one part, and 
these will be negotiated to different 
holders in due course. Here, equally 


as where the payee indorses separate 
parts to different holders, he is liable 
to each, as upon separate bills. 


In the case of Holdsworth against 
Hunter (10 B. & C. 449) Holds- 
worth, the indorsee, sued James 
Hunter, as acceptor, upon the fol- 
lowing : 


5,000 1, Calcutta, 12th July, 1825. 

At six months after sight pay this, our 
tirst of exchange (second and third not 
paid) to the order of Me W. Hunter 
F¥ Co., the sum of five thousand pounds 
sterling. Value in account. 

7. McKenzie F Co 
James Hunter, Jun. F Co., 
of London 


To Me 


This bill was drawn in Calcutta 
by McKenzie & Co. and in the 
month of December, 1825 James 
Hunter (who was also a partner 
in the firm of W. Hunter & Co 
the payees) received the second 


part, which he accepted and in- 
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dorsed to his father, to whom the 
firm of W. Hunter « Co. were largely 
indebted. In January, 1826, James 
Hunter received from McKenzie & 
Co., by a different ship, the other 
parts of the bill, and accepted and 
indorsed the first part to one Fen- 
nell, who indorsed it for value to 
Holdsworth, the plaintiff The ac- 
ceptance of this latter part was 
ante-dated 14th November, 1825. 
At the time when it was accepted 
and indorsed, the part previously 
accepted was in the hands of Hun- 
ter’s father; but another bill was 
afterwards substituted for it and it 
was given up to James Hunter. 
Upon these facts it was contended 
by counsel for James Hunter that 
Holdsworth could not recover be- 
cause the party who first obtained 
the acceptance of any one part of a 
set of bills was entitled to the whole 
of them, and therefore Holdsworth 
could have no right to those parts 
upon which the action was brought. 
According to the verdict of the jury 
the delivery of the bill by James 
Hunter to his father was not abso- 
lute, but conditional, to be kept un- 
til other securities were delivered, 
and Lord Tenterden, C. J., said that 
the part first accepted could not, 
therefore, be said to have been paid, 
for it was redeemed by the substitu- 
tion of other securities. This being 
so, there was nothing to prevent 
James Hunter from circulating an- 
other part of the bill. But Holds- 
worth would be entitled to recover 
even if the transfer to the father had 
been absolute and _ unconditional. 
For, said the Court, suppose two 
parts of a foreign bill come to the 
hands of the drawee, he accepts both 
and indorses first one part to A, and 
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afterwards the other part to B. In 
any question as to property between 
them, A might be entitled to both. 
But the question here is, whether the 
acceptor and indorser shall be al- 
lowed to defend himself against the 
holder of the one part on account of 
the previous circulation of the other 
part? There is no principle of law 
upon which such a defense may be 
supported. Bayley J. concurred in 
Holdsworth’s right to recover. It 
was a case, he said, where it hap- 
pened that the drawee was also the 
payee, and had power to deal with 
the bill in those two characters. He 
accepted two parts and Holdsworth 
claims on one as indorsee. The 
other was indorsed by James Hunter 
to his father, and that indorsement 
was prior in order of time; if it had 
been unconditional, and payment 
had been in fact made to the father, 
there might have been difficulty; but 
the indorsement to the father was 
conditional, and the father not hav- 
ing insisted on payment to himself, 
the indorsement to Holdsworth was 
available. 

Littledale J. agreed that Holds 
worth should recover. He found 
difficulty in putting his right on the 
ground that they were binaing on 
James Hunter, by estoppel, as 
separate bills, for the three parts 
formed one bill and Hunter could 
not divide it into two or three; he 
could only be liable on one part, and 
if one part~ had, in the first instance, 
been indorsed unconditionally to his 
father, he would not have been lia- 
ble to Huldsworth. But as the in- 
dorsement was conditional, and the 
father afterwards gave up the bill, 
the indorsement to Holdsworth was 
binding. 


Parke J. thought that Hoils- 
worth should recover. Even assim- 
ing that Hunter had accepted a 
part and indorsed it away or 
value, before he accepted the part 
indorsed to Holdsworth, although 
he could not bind the drawer, he 
is estopped from disputing the regu- 
larity of his own acceptance. 

The above case, which we have 
cited at length, illustrates a con- 
troversy where the drawee of a 
bill of exchange, drawn in set of 
three, who is also payee, first ac- 
cepts and indorses away one part; 
then subsequently accepts and _ in- 
dorses away another, and is sought 
to be held liable by the holder for 
value of the part last accepted. 
Two of the four judges (Bailey 
and Littledale) held the view that, 
all parts constituting but one bill, 
when the first part was accepted, 
there would be no liability to the 
holder of another part subsequent- 
ly accepted, if the first part was 
delivered absolutely and remained 
outstanding in the hands of a hold- 
er for value; while the two other 
judges (Tenterden and Parke) held 
the acceptor was estopped from 
denying his acceptance and wasliable 
on the part last accepted to a 
holder for value in any event, even 
though the first accepted part was 
also outstanding in the hands of a 
holder for value. But this differ- 
ence of view in the judges did not 
affect the decision, for in the par- 
ticular case, the fact was establish- 
ed that the acceptance and nego- 
tiation of the first part was con- 
ditional and not absolute, and was 
subsequently revoked, leaving the 
acceptance of the second part, bind- 
ing upon the acceptor as the only 
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acceptance, and rendering unneces- 
sary a determination by a major- 
ity of the court whether, after one 
part of a set is accepted, if the draw- 
ee accepts another part, which is 
negotiated to a different holder, he 
is liable upon the second accep- 
tance. 

This question, so doubtful once, 
is now clearly settled by section 313. 
“If the drawee accepts more than 
one part, and such accepted parts 
are negotiated to different holders 
in due course, he is liable on every 
such part as if it were an accepted 
bill.” Under this, the acceptor is 
liable not only where he himself 
being payee, as well as drawee, 
negotiates the second accepted part, 
as in Holdsworth v. Hunter, but 
also where the part so secondly 
accepted is held and negotiated by 
some other person. 

Coming now to payment by ac- 
ceptor. 

$ 314. 
bills 


Payment by acceptor of 
drawn in sets.—When the ac- 
ceptor of a bill drawn ina set pays 
it without requiring the part bearing 
his acceptance to be delivered up to 
him, and that part at maturity is 


outstanding in the hands of a 
holder in due course, he is liable to 
the holder thereon 


This section shows the necessity of 
taking up the accepted part, when 
the acceptor pays the bill Where 
the acceptor has accepted one part, 
he should not pay another part, for 
he would be still liable upon the ac- 
cepted part. When, however, he pays 
the part he accepts, the whole bill 
is extinguished, except, of course, as 
shown, the acceptor might still be 
liable when he had accepted more 
than one part. Section 315 provides : 

$ 315. Effect of discharging one 
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of a set.—Except as herein otherwise 
provided, where any one part of a 
bill drawn in a set is discharged by 
payment or otherwise the whole bill is 
discharged. 

The various sections of Article XVI 
which we have briefly reviewed codi- 
fy the principal rules which have been 
developed governing bills in a set. 
But there are some points passed up- 
on by the Courts, and forming part 
of the law merchant, which are not 
provided by the act in codified form. 

In Wells v. Whitehead, 15 Wend, 
527, a bill of exchange was drawn at 
Key West, Florida, in set of three, on 
a mercantile house in Boston, dated 
March 31, 1831, payable to White- 
head, 60 days after sight, and in- 
dorsed by him to Wells. On the 23rd 
of April, the third of the set was 
presented by a notaryto the drawees 
for acceptance, protested for non- 
acceptance, and notice of protest 
mailed to the indorser Whitehead, at 
Key West. Wells brought suit against 
Whitehead, declaring on the first of 
the set, which he produced at the 
trial and proved Whitehead’s signa- 
ture as indorser thereon. Whitehead 
contended that Wells wasnot entitled 
to recover because he had not pro- 
duced the identical bill, or number of 
the set, which had been protested, or 
accounted forits non-production; and 
because the evidence was not sufficient 
to show due diligence in respect to 
the notice for non-acceptance. The 
Court held that there was nothing in 
the contention as to insufficiency of 
notice, as the holder need not accom- 
pany the notice of non-acceptance 
with a copy of the bill and protest; 
that the notice was directed to the 
right place and with reasonable dili- 
gence; but it sustained the other con- 
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tention and held that a drawer or in- 
dorser, sued upon a protested bill, was 
entitled to the production of the iden- 
tical number of the set protested; 
that this production was necessary to 
his protection, as otherwise, he might 
be subject to the claim of some one 
who had paid the bill supra protest 
for his honor. 

The court said in substance on 
this point: The objection to plain- 
tiff’s right to recover is that the 
suit, being against an indorser, ona 
protest for non-acceptance of a _ bill 
of exchange drawn in parts, it was 
incumbent upon the plaintiff to pro- 
duce at the trial the identical bill, 
or number of the set, that was pro- 
tested, or account for its absence. 
The law on this point is correctly 
laid down by Chancellor Kent in 
his Commentaries. He says: “ If 
several parts, as is usual, of a_ bill 
of exchange, be drawn, they all con- 
tain a condition to be paid, provid- 
ed the others remain unpaid, and 
they collectively amount to one bill, 
and a payment to the holders of 
either is good, and a payment of 
one of a set is payment of the whole. 
The drawer or indorser, to be charg- 
ed on non-acceptance or non-pay- 
ment, is entitled to call for the pro- 
test, and the identical bill, or num- 
ber of the set protested, before he is 
bound to pay; and it would be 
sufficient to produce it at the trial 
or account for its absence. His 
rights attach to the bill dishonored, 
and he is entitled to cali for it. He 
may want it for his own indemnity, 
and without it he might be exposed 
to claims for some bona fide holder, 
or person who had paid supra _ pro- 
test for his honor.”’ 

After quoting from Chancellor 
Kent, the court further said: 
‘‘ Where the bill has been protested 
for non-acceptance, any person may 
accept it supra protest for the honor 
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of the bill, the drawer, or any par- 
ticular indorser. This usage pro- 
motes the negotiation of it, when 
the drawer’s credit is suspected, and 
may save the character and prevent 
the prosecution of some of the par- 
ties, in case the drawee cannot be 
found, is not capable of. accepting, 
or refuses. The person accepting 
supra protest subjects himself to the 
same obligations as if the bill had 
been directed to him; and if he ac- 
cepts for the honor of the drawer 
or indorser though without his 
knowledge, he has a remedy against 
such persons, and all others liable to 
them, for his responsibilities as- 
sumed, the same as if he acted under 
their direction. If he takes up the 
bill for the honor of the indorser, 
he stands in the light of an in- 
dorsee, paying full value for it, and 
has the same remedies to which he 
would be entitled against all prior 
parties. 

“From this doctrine it seems 
clearly to follow that if the bill pre- 
sented to the drawees in this case 


had been accepted by a friend of 


the indorser, for his honor, after 
the refusal by the drawees to accept, 
the indorser would be bound to 
indemnify him notwithstanding a 
recovery on the number of the set 
produced at the trial. It is true, as 
a general rule, payment of one of 
the set is payment of the whole, 
but if the drawer or indorser is 
entitled to call for the identical bill 
dishonored before he is obliged to 
pay it, the omission to do so 
would subject him to the charge of 
negligence, and make him, not- 
withstanding, accountable to the 
person who had accepted it for 
his honor. Indeed, if he stands in 
the light of an indorsee for the 
value of a bill transferred before 
due, there is no escape from this 
liability. His security, therefore, re- 
quires that he should be allowed to 
call for the bill protested before a 
recovery is permitted to be had 
against him.” 
(Zo be Continued.) 
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ATTACHMENTS AND INJUNCTIONS AGAINST NATIONAL BANKS. 


I ATTACHMENTS. 
Section 5242 of the Revised Stat- 
utes of the United States is as fol- 
lows: 


‘ All transfers of the notes, bonds, 
bills of exchange, or other evidences 
of debt owing to any national bank- 
ing association, or Of deposits to 
its credit; all assignments of mort- 
gages, sureties on real estate, or of 
judgments or decrees in its favor; 
all deposits of money, bullion, or 
other valuable thing for its use, or 
for the use of any of its shareholders 
or creditors; and all payments of 
money to either, made after the com- 
mission of an act of insolvency, or 
in contemplation thereof, made with 
a view to prevent the application of 
its assets in the manner prescribed 
by this chapter, or with a view to 
the preference of one creditor to 
another, except in payment of its 
circulating notes, shall be utterly 
null and void; and no attachment, 
injunction or execution, shall be is- 
sued against such association or its 
property before final judgment in any 
suit, action, or proceeding, in any 
State, county, or municipal court.” 

This section is a part of chapter 
4, ‘‘ Dissolution and Receivership ’’ 
of National Banks, and is itself en- 
titled in the margin ‘“ Transfers, 
when void.” It is not a matter of 
surprise, therefore, that vigorous and, 
in some courts, successful, efforts 
have been made to apply the rule, 
“ noscitur a sociis,’’ and confine the 
effect of this prohibition against the 
use of mesne process to suits against 
insolvent national banks. This was 
notably the case in Raynor v. Pacific 
National Bank,* where it was held 





* 93 N. Y. 371 (1883). 


that the proper construction of the 
section in question is that no at- 
tachment can be issued against a 
national banking association or its 
property, after it has committed an 
act of insolvency—the implication 
being that had the bank been sol- 
vent, the attachment would have 
been good. Per Rapallo, J : ‘‘ The 
condition of the bank at the time 
of the attachment is the material 
point.” .ffirming directly this im- 
plication are Robinson v. Bank; +t 
Hoimes v. Bank;{ while the general 
subject is treated in First National 
Bank v. Colby;|| Peoples Bank v. 
Mech. Bank; Market National bank 
v. Pacific National Bank.** In Cen- 
tral National Bank v. Richland Na- 
tional Bank, tt it had been distinctly 
held that an action against a na- 
tional bank located in another State 
could not be commenced by attach- 
ment of its prope ty in New York. 
This case will be considered later. 

It will be noted that all of these 
decisions were rendered prior to 
1883, in which year the Supreme 
Court of the United States passe 
upon the question in such a definite 
manner as practically to settle it, 
as well for the State courts as the 
Federal. The case was that of 
Pacific National Bank v. Mixter.{{ 
The facts were briefly that the ap- 

+ 81 N. Y. 385, 37 Am. Rep. 508 (1880). 

t 18 South Carolina 31, 44 Am.Rep 558 (1882). 

| 46 Ala. 435 (1871). 

§ 62 How. Prac. (N. Y.) 422 (1882). 

** 64 How. Prac. 1 (1882). 

++ 52 How. Prac. 136 (1876). 

tt 124 U. S. 721. 
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pellant bank became embarrassed in 
November, 1881, and so continued 
until March, 1882, when its doors 
were opened for business with the 
consent of the comptroller of the 
currency. At the date of its re-open- 
ing it was indebted to Mixter in the 
sum of $15,000. He brought suit 
in the United States Circuit Court 
for the District of Massachusetts 
and, upon some ground not stated 
in the opinion, attached money 
which the defendant bank had on 
deposit in another local bank. Upon 
the execution of the statutory bond, 
the attachment was dissolved. After 
this the bank closed its doors a 
second time, and in May, 1882, a 
receiver was appointed by the comp- 
troller of the currency and at 
once took possession of the assets. 
He appeared in the attachment 
suit, and filed motions to dis- 
charge the attachment and to dis- 
miss the suit. These motions were 
overruled and judgment rendered 
against the bank. A writ of error 
was applied for and allowed. 

In addition to this, the receiver 
filed a bill in equity in the circuit 
court against Mixter and the sure- 
ties on the bonds given to dissolve 
the attachment, the object of which 
was to reduce to his possession the 
securities held by the sureties for 
their protection, and to restrain the 
attaching creditor from enforcing 
the attachment bond on the ground 
among others that the attachment 
was “ unauthorized, illegal and void.” 
This bill was dismissed by the cir- 
cuit court, and the receiver appealed. 

The decision wasin favor of the 
receiver, the court, while adjudging 
that the judgment in favor of Mix- 
ter be affirmed, nevertheless revers- 
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ing the decree in the suit in equity, 
and remanding the cause with in- 
structions to enter a decree setting 
aside and annulling the bonds given 
to dissolve the attachment and en- 
joining the judgment creditor from 
proceeding in any manner to enforce 
the judgment against the sureties, 
It is rather a matter of surprise that 
the lower court should have render- 
ed the judgment and decree appealed 
from, with the inhibition denounced 
by the last clause of section 5242, 
quoted above, against the issuance 
of mesne process against national 
banks. We can account for it on 
the theory that the attachments 
were issued during the temporary 
period of solvency between Novem- 
ber and March. Or, again, it may 
be accounted for on the theory that 
the attachments were sued out in 
actions in a Federal court, to which 
the terms of the statute do notapply. 

The opinion was delivered by Mr. 
Chief Justice Waite, speaking for a 
unanimous court. A concise state- 
ment is given of the legislation upon 
the subject, overruling the conten- 
tion that the amendment of 1873 
(the last clause of section 5242) 
was not germane to the remainder 
of the section. The court then uses 
the following broad and unqualified 
language: 

“But, however that may be, it 
is clear to our minds that, as it 
stood originally as a part of section 
57 after 1873, and as it stands 
now in the Revised Statutes, it [the 
clause under consideration] operates 
as a prohibition upon all attach- 
ments against national banks under 
the authority of the State courts. 
That was evidently its purpose when 
first enacted, for then it was a part 
of a section which, while providing 
for suits in the courts of the United 
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States or of the State, as the plain- 
tiff might elect, declared in express 
terms that if the suit was begun in 
a State court no attachment should 
issue until after judgment. The form 
of its reenactment in the Revised 
Statutes does not change its mean- 
ing in this particular. It stands 
now, as it did originally, as the 
paramount law of the land that at- 
tachments shall not issue from State 
courts against national banks, and 
writes into all such attachment laws 
an exception in favor of national 
banks. Since the Act of 1873 all at- 
tachment laws of the State must be 
read as if they contained a _provis- 
ion in express terms that they were 
not to apply to suits against a na- 
tional bank,”’ 


It was further held that although 
the prohibition does not in express 
terms refer to attachments in suits 
begun in Federal circuit courts, 
nevertheless as by section 915 of 
the Revised Statutes those courts 
must conform in common law causes 
to the practice of the State courts, 
and as, under section 5242, “ all 
power of issuing attachments before 
judgment against national banks 
has been eliminated from State stat- 
utes, there cannot be any laws of 
the State providing for such a remedy 
on which the circuit courts may 
act.” 

Thecourt also aflirmeda proposition 
not directly before it, though pass- 
ed upon later by the Supreme Judi- 
cial Court of Massachusetts in a case 
which will be considered later, name- 
ly, that if the power of issuing at- 
tachments is by section 5242 taken 
away from State courts, so also is 
the power of issuing injunctions. 

The effect of Bank v. Mixter soon 
became apparent in the rulings of 
the State and Federal courts. Thus 
the New York courts, which had con- 


strued section 5242 to apply only 
to insolvent banks, * held in Bank of 
Montreal v. Fidelity Nat. Bank, + that 
the exe nption from attachment ap- 
plied to national banks, whether sol- 
vent or insolvent.{ The same judg- 
ment was pronouncedin Planters Loan 
& Savings Bank v.-Berry,| Garner 
v. Bank (C. C.),$ and in First Nat. 
Bank v. LaDue.** 

A decision antedating but conform- 
ing to that in Bank v. Mixter, and 
affirming the constitutionality of sec- 
tion 5242, is Chesapeake Bank v. 
First Nat. Bank.tt 

The latest cases in which the stat- 
ute is known to have been consider- 
ed are those of Willard Mfg. Co. v. 
Bank and Willard Mfg. Co. v. Tier- 
ney.{{ Inthesethe ruling in Bank v. 
Mixter was broadened by the Su- 
preme Court of North Carolina. In 
the first case, plaintiff commenced an 
action against non-residents and at- 
tached certain cotton. A national 
bank intervened, claiming the cot- 
ton, whereupon plaintiff brought an 
action against the bank in which he 
again attached the cotton. It was 
held that a motion of the bank to 
dissolve the attachment should have 
been granted under Rev. Stat. U. S. 
sec. 5242. In the second case, the 
same facts were presented, except that 
plaintiff moved to consolidate the 
actions, while the bank moved to 

* Cases supra. 

+49 Hun, 607, 1 N. Y. Supp. 852, affirmed in 
112 N. Y. 667 (1889). 

t It must be confessed, however, that an ex- 
amination of these reports shows a very meagre 
basis for the syllabus. 

| 91 Ga. 264 (1893). 

§66 Fed. 369 (1895). 

** 39 Minn. 415 (1888). 

tt 40 Md. 269, 17 Am. Rep. 601 (1874). 

tt41 S. E. 870 and 871 (June 10, 1902). 





506 THE BANKING 


dismiss. Points of practice were 
principally considered, with the same 
general result as in the first case. 
See also Russel v. Smith Grain Co. 
( Miss. ) ||| 

A phase of the law is also pre- 
sented in the case of Morris v. 
Bank,§s where it is held that though 
the Act of Congress prohibits the 
issue of attachments out of State 
courts against national banks, this 
is a personal privilege, and the right 
to insist upon it may be waived by 
pleading the general issue. 

Il. INJUNCTIONS. 

The law being as above stated as 
to attachments, it must follow that 
the same construction will be given 
the statute as to injunctions and 
‘executions before judgment ’’—what- 
ever they may be—in a word, to all 
mesne process. The leading case 
upon this branch of the subject is 
Freeman Mfg. Co. v. Bank, * in which 
the statute as a whole is so lucidly 
discussed as to render superfluous 
any original consideration in this 
connection. 

Plaintiff filed a bill in equity 
against a solvent national bank to 
enjoin it from disposing of certain 
notes pledged to it, but without 
right and with notice. It was held 
that a state court has no power to 
issue a preliminary injunction against 
a national bank, and this provision 
of the statute (sec. 5242) is not re- 
pealed by U. S. Statutes July 12, 
1882, sec. 4; March 3, 1887, sec. 4, 
or August 13, 1888, sec. 4. 

Holmes, J., speaking for a unani- 
mous court, gives a resume of the 





Il 32 South., 288. 
§$§ 30 Ill. App. 54 (1889). 
* 160 Mass. 398 (1894). 
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legislation upon the subject, and, al- 
luding to the contention that the 
latter or prohibitive clause of ihe 
statute was intended to be limited to 
insolvent banks, thus disposes of it: 

“It cannot be limited in that way. 
Pacific Nat. Bank v. Mixter (20), 
124 U.S. 721. There is nothing in 
the context to limit it in any other 
The argument is only that it is ur. 
reasonable that Congress should go 
so far; that the presumable motive 
for the law was to prevent an im- 
portant wheei of business being stop- 
ped, and that this motive could be 
satisfied by limiting the injunctions 
mentioned to such as would place 
the general assets of the bank be- 
yond its control by mesne process 
having the effect of such an attach- 
ment. 

‘‘But such arguments are a very 
doubtful ground for giving words 
an unnatural construction. The 
words used are of unlimited scope. 
The limited interpretation givesthem 
an unusual meaning. The juris- 
diction and the extent of the power 
to be exercised by State courts de 
pend on the permission of the United 
States. The wrongs likely to be 
done by national banks are of a 
pecuniary nature, and the banks usu- 
ally are amply able to make good 
any such damage which they may 
do, so that there is not the same 
necessity for preventive remedies that 
there is with individuals or with cor- 
porations, for whose solvency less 
stringent precautions are taken. 

“It is true that one result of this 
act is to put an end to the special 
jurisdiction of the United States 
courts over national banks, and thus 
to end the power of citizens of the 
same State as the bank to get an 
injunction anywhere, while it leaves 
that power to citizens of another 
State who have a right to sue in 
the Circuit Court by reason of their 
citizenship. Pacific Nat. Bank v. 
Mixter, 124 U.S. 721; Petri v. Com- 
mercial Nat. Bank, 142 U.S. (44 
(1892). But this accidental advan- 
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tage is not enough to affect our con- 
struction of the act.’’+ 


In Hower v Weiss Malting and 
Elevator Co.,{ the Circuit Court of 
Appeals for the Second Circuit held 
that section 5242 of the Revised 
Statutes does not deprive the Federal 
circuit court of the power to enjoin 
a national bank or to continue, after 
removal, an injunction previously 
granted by a State court. An at- 
tempt was made to distinguish Bank 
v. Mixter, and the power to issue an 
injunction was asserted as ‘‘inherent 
in the original jurisdiction in equity 
which is conferred upon the circuit 
courts by section 629 of the Revised 
Statutes.”” The opinion upon this 
point, however, is brief and unsatis- 
factory. Itisone of that bynomeans 
uncommon class of cases in which 
authorities substantially in conflict 
with the ruling are politely alleged 
by the court or the reporter to be 
“distinguished,’’ when the more ac- 


curate designation is “‘ disapproved ”’ 


or ‘‘ overruled.”” Quoad the point 
under consideration here, the facts 
of the two cases were in substance 
the same, and nad Hower v. Weiss 
been carried to the Supreme Court 
of the United States, it would not 
have been difficult to foretell accu- 
rately its disposition of the decree 
of the lower court, “ distinguishing”’ 
Bank v. Mixter. 

The conclusion of the matter, 
upon the authorities cited, is simply 
that section 5242 is to be construed 
liberally, and without qualification, 
to mean what it expresses—that no 
attachment, injunction or execution 
shall be issued against such associa- 

+ In the case last cited it was held that a na- 
tivnal bank, located in one State, may bring 
suit against a citizen of another State, in the Cir- 
cuit Court of the United States for the District 
wherein the defendant resides, by reason alone 
of diverse citizenship. The opinion of Mr. 
Chiet Justice Fuller sets forth in detail the legis- 
lation passed upon. 

. 35 Fed. 356 (1893). 
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tion or its property before final 
judgment in any suit, action or 
proceeding. 

The law was ‘‘summarily compre- 
hended ” in the New York case of 
Central Nat. Bank v. Richland Nat. 
Bank,| Barrett, J., having stated 
that it is only where jurisdiction can- 
not be acquired without resort to 
an attachment that the power of 
Congress to inhibit, or rather to 
postpone, the use until final judg- 
ment of the provisional remedy, 
seems to be at all questionable, pro- 
ceeds : 

‘‘ The Court of Appeals did not 
deny this power in Cooke v. State 
Nat. Bank of Boston.§ It merely 
decided that it is not competent for 
Congress to deprive the State courts 
of jurisdiction in all actions against 
national banks, nor to restrict such 
jurisdiction to the Federal courts. 
The Supreme Court of the United 
States, however, in Farmers’ Bank 
v. Dearing, 91 U. S. .9, asserted a 
power wide enough to deprive us of 
all jurisdiction over such corpora- 
tions. ‘ The States can exercise no 
control over them,’ says Mr. Justice 
Swayne, ‘nor in any wise affect their 
operation, except in so far as Con- 
gress may see proper to permit.’ Be 
that as it may, the decisions are 
unanimous as to the power to relieve 
national banks from garnishee pro- 
cess. 101 Mass. 240; 40 Md. 269; 
11 Blatch. 102. ‘The power to 
create’, as was said in the Farmers, 
&c., Bank v. Dearing (ubi supra), 
‘carries with it the power to preserve;’ 
and if Congress is of the opinion that 
the usefulness of these institutions 
is likely to be impaired by the tying 
up of their funds in distant States, 
pending alitigation, protection there- 
from is a reasonable exercise of such 
power to preserve.”’ 

GEORGE BRYAN. 

RICHMOND, VA. 


| Supra It is rather remarkable that this 
case is not referred to even by name in any of 
the New York decisions, supra, to an opposite 
effect. 

§ 52 N. Y. 96. 
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THE BASIS OF VALUATION FOR SECURITIES. 


ADDRESS OF CHARLES E. SPRAGUE, Pu. D., BEFORE THE NEW YORK STATE SAVINGS BANK Ass0- 
CIATION, MAY 12TH, 1903. 


In the law of the State and in 
general usage, several different bases 
have been established and adopted 
for representing, in terms of money, 
the obligations in which the moneys 
of depositors and their earnings may 
be invested. Each of these is true 
in its own way and at its own 
time. 

At the moment of purchase, we 
know exactly how much money is 
invested; there is no doubt about 
that; this value we call cost. Again, 
at the date for redemption our 


knowledge is exact; we know that 
no other sum will be paid than that 
nominated in the bond as principal, 


and this is the par. 

Besides these two values, which are 
definite and based upon facts, the 
market value is recognized, which is 
the price at which in some one’s 
judgment either a purchase or a sale 
might be effected, if desired. 

Thus we have three different bases 
ot valuation which may be said to 
correspond to various tenses in 
grammar. The cost is in the perfect 
indicative, what we have paid; the 
par is in the future indicative, what 
we shall receive; while the market 
value is in the potential mood, what 
we might, could, would or should 
receive Or pay. 

Our present purpose is to seek for 
a numerical representation which is 
true in the present tense at any 
given moment between the purchase 
and the maturity of the bond. 


It will be observed that the market 
value on two dates coincides with 
the cost and the par respectively. 

At the original investment the 
cost must have been the market 
price; at the maturity, the market 
price must be par. Thus we still 
have two epochs of certainty, at the 
beginning and at the end of the life 
of the security and this would seem 
toindicate that at intermediate dates 
the values must be intermediate be- 
tween cost and par. 

Evidently to retain the original 
cost would be incorrect, for if we re- 
tained it till the last day there would 
then be recorded a sudden and _vio- 
lent change which did not in fact 
occur. This method was tried by 
the Bank Department many years 
ago, but proved impracticable. 

Some institutions, going to the 
other extreme, appear to reduce the 
valuation instantly to par. In fact, 
some announce this procedure as a 
virtue; they ‘‘ point with pride,” as 
the platforms would say, to the 
abolition of premiums, as if it were 
something meritorious, like the 
abolition of direct taxes. In fact, the 
two Operations are somewhat alike, 
for what is taken off at one place is 
put on at another. 

I cannot see that this plan has 
much merit except that of being easy. 
It may be urged that section 124 of 
the Banking Law, in defining the per- 
centage of surplus, fixes the par 
standard for stocks and bonds. But 
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this section deals merely with the 
limitations of the surplus, which it 
fixes at 15 per cent. exclusive of what 
may be invested in premiums; I do 
not think it establishes par as the 
normal rating. Admitting that it 
considers the premiums as taken out 
of the surplus it does not follow that 
they can thenceforward be ignored. 
To quote the language of a_ distin- 
guished member of this association, 
“if you take the premiums out of 
the surplus it is your duty to see 
that they are put back again.” 

It may be thought that the par 
value is the most precise, as it rep- 
resents the exact principal regardless 
of interest; but the exact principal 
regardless of interest is not worth 
par. A $1,000 bond due in twenty 
years is not of itself, regardless of 
interest, worth $1,000; it is only 
worth $672, even if we employ as 
low a rate as 3 per cent. It is the 
interest-coupons which bring the 
value up to par or above according 
as the rate is a moderate one or a 
high one. 

It is impossible to deal with a 
question of bonds when shutting 
our eyes to the rate of interest. 
That rate is an integral part of the 
contract and cannot be ignored. To 
call a 7 per cent. thirty-year bond 
and a 3 per cent. five-year bond 
equivalent because each is for the 
payment of $1,000, does not make 
it so. 

By the use of par value as the 
basis, the profit and loss account 
becomes hopelessly distorted, invest- 
ments being mingled with losses and 
an income which we know to be only 
342 per cent. being represented as 
one of 5, 6, or 7 per cent. 

Recognizing the impossibility of a 


comparison of surpluses on the par 
basis, the Bank Department, in spite 
of the statute, long since admitted 
premiums as valid assets, which they 
undoubtedly are, but from lack of 
complete information it was forced 
to ascertain the premiums by ap- 
praisal, at market values. Our pres- 
ent Superintendent has, however, 
added a column entitled ‘‘ Book 
Value,’’ the use of which is optional, 
evidently being of the opinion that 
the true book value ought to be dif- 
ferent from the par, the cost or the 
market value; and a number of in- 
stitutions are inserting in this col- 
umn a value different from the other 
three. 

To the use of the market value as 
a standard, there are several object- 
ions: 

1. It is based, not upon facts,{but 
upon opinion. The investment secu- 
rities in question are not so contin- 
uously dealt in publicly as to be 
quotable like produce or poultry. 
Even in active stocks and bonds it 
is well-known that published quota- 
tions are not reliable. The appraisals 
of the same list of securities by two 
different brokers, each intending con- 
scieatiously to give the market price, 
will sometimes, as most of us know 
from experience, reveal a discrep- 
ancy running into the hundreds of 
thousands. 

2. Besides the uncertainty of mar- 
ket values and their unreliability, 
they introduce into the profit and 
loss account and into the estimated 
margin for dividends an element of 
chance and fluctuation, which has no 
place among the actual earnings and 
outlay, and which vitiates the result. 
The increase and decrease of surplus 
is meaningless when it may have 





510 THE BANKING LAW JOURNAL. 
SUCCESSIVE VALUES OF A BOND FOR $1,000.000, 
PER ANNUM, PAYABLE SEMI-ANNUALLY, 

. 3% PER CENT. BASIS. 


INTEREST 5 PER CENT. 
PURCHASED ON A 





NET INCOME 


PERIODS 
AT 3% 4 


INTEREST 
ENDING AT 5 &. \MORTISATION.| BOOK VALUE. PAR VAL! 


$1, 199,070. 0.65$1, 000,000 


1900..Dec. 31. Cost. 


1901. 
1902. 
1903. 
1904.. 
1905.. 
1906. 
1907.. 
1908.. 
1909. 
1910. 
1911. 
1912. 
1913. 
1914. 
1915. 


1916. 


1917 


1918.. 


. June 30. 
Dec. 31. 


. June 30. 
Dec. 31. 


. June 30. 
Dec. 31. 


June 30. 
Dec. 31. 


June 30. 
31. 
. June 30. 
31. 
June 30. 
31. 
June 30. 
31. 
. June 30. 
31. 
. June 30. 
31. 


. June 30. 
31. 


June 30. 
31. 
. June 30. 
31. 


June 30. 
31. 
. June 30. 
Dec. 31. 


. June 30. 
Dec. 31. 


.. June 30. 
Dec. 31. 


June 30. 
Dec. 31. 


Dec. 


Dec. 


Dec. 


Dec. 


Dec. 


Dec. 


Dec. 


Dec. 


Dec. 


Dec- 


$25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,000 
25,200 


25,000 
25,000 


$20,983.73 
20,913.45 


20,841.94 
20,769.17 
20,695.13 
20,619.80 
20,543.14 
20,465.15 
20,385.79 
20,305.04 
20,222.87 
20,139.28 
20,054.22 
19,967.66 
19,879.60 
19,789.99 
19,698.82 
19,606.04 
19,511.65 
19,415.61 
19,317.87 
19,218.44. 
19,117.27 
19,014.31 
18,909.57 
18,802.98 


18,694.54 
18,584.19 


18,471.91 
18,357.67 
18,241.43 
18,123.16 
18,002.81 
17,880 36 
17,755.77 
17,628.99 


$4,016.27 
4,086.55 
4,158.06 
4,230.83 
4,304.87 
4,380,20 
4,456.86 
4,534.85 


4,614.21 
4,694.96 
4,777.13 
4,860.72 
4,945.78 
5,032.34 
5,120.49 
5,210.01 
5,301.18 
5,393.96 
5,488.35 
5,584.39 
5,682.13 
5,781.56 
5,882.73 
5,985.69 
6,090.43 
6,197.02 


6,305.46 
6,415.81 


6,528.09 
6,642.33 


6,758.57 


$900,000 $700,929.35 $199,070.65 


1,195,054.38 
1,190,967.83 


1,186,809.77 
1,182,578.94 
1,178,274.07 
,173,893.87 
,169,437.01 
164, 902.16 
,160,287.95 
155,592.99 
, 150,815.86 
1 "145,955. 14 


1,141,909.36 
1,135,977.02 


1,130,856.62 
|? 125, 146.61 


1,120,345.43 
1 114, 951.47 


1,109,463.12 
1,103,878.73 


1,098,196.60 
1,092,415.04 
1,086,532.31 
1,080,546.62 
1,074,456.19 
1 ‘068,259.17 


1,061 ,953.71 
# 08 55,537. 90 


1,049,009.81 
1 (042,367. 48 
1,035,608.91 
1,0 28, 732.07 
1,021,734 88 
] 014 615.24 


1,007,371.01 
1,000,000.00 


1 
1 
1 
1 
3, 
1 
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been produced by a purely abstract 
marking up and marking down 
of the same securities, in which there 
was not the slightest real change. 
This is not profit nor loss. 

Even if we were treating our secu- 
rities as merchandise bought at one 
price to sell at another, it would not 
be good bookkeeping to consider 
protits made until realized. The only 
way to make a profit is by selling; 
no merchant ever got rich by mark- 
ing up his inventory. 

\hat method, then, can we adopt 
which shall be free from these ob- 
jections? It seems to me that we 
answer the question every time we 
buy a bond. We always consider 
that it is going to pay a certain 
rate of income; then why not simply 
stick to that rate and consider that 
it always does pay that rate? 

If you buy a bond at a certain 
premium, it is simply because it will 


pay a certain rate which you con- 


sider advantageous. 
ceal the fact? 
Suppose a $1,000 five per cent. 
bond, interest semi-annually, eighteen 
years to run, is offered you for 
$1,199.07. You look in the conven- 
ient little book of tables and see 
that at this rate the net incom: will 
be 312 per cent. on the amount in- 
vested. If you think that is a fair 
rate, you buy the bond and the 
amount invested is exactly $1,199.07, 
not $1,000 at all. Six months 
pass by and $25 interest falls due. 
But is this all income? No, for 
the interest on $1,199.07 at 3% 
per cent. is only $20.98. What, 
then, is the remaining $4.02? It 
is simply a part of your $199.07, 
your premium refunded to you, mak- 
ing the present amount only $1,195. 


Why, then, con- 


511 


05, and the little book will again 
corroborate this as the true value 
at 17% years. After six months 
more the $25 will be divided a little 
differently, $29.91 being income and 
$4.09 being a second repayment of 
premium. Continuing this process, 
the last instalment of the premium 
is repaid out of the last interest. 

Another way of looking at it is 
this. Here is a coupon-bond of 
$1,000 with thirty-six coupons at- 
tached. These are just as much 
promises to pay as the bond it- 
self. Hence there are thirty-seven 
future sums receivable, one big one 
represented by the big engraving, 
$1,000 payable in eighteen years, 
and thirty-six little promises of $25 
each at various dates six months 
apart. Th: $1,000 discounted at 
3% per cent. compound is worth 
now only $535.50 
The coupons are 

worth various 

amounts from... $24.57 


for the first coupon 


down to......... 13.39 


for the last one; in all.... 663.57 


Making the total value of 
the big promises and the 
little ones 

The same calculation ap- 
plied at the next period 
gives the value. 1,195.05 


showing the same repayment or amor- 
tization of $4.02. 


I will append to this paper a 
schedule* showing the gradual amor- 
tisation of the bond quoted above, 
calculated for example’s sake to the 
nearest cent on $1,000,000, although 
such minute accuracy is usually un- 
necessary. 

Not only are accountants, mathe- 


$1,199.07 


*See Schedule on page 510. 
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maticians and actuaries agreed that 
this is the correct method of writ- 
ing off premuims, by amortisation, 
but the priuciple has judicial sup- 
port in a very clear opinion by 
Judge Cullen in Vol. 27 of the Ap- 
pellate Division Reports, which the 
Court of Appeals has sustained, re- 
quiring a trustee to reserve from 
the interest receiveda sufficient part, 
calculated as we have indicated, to 
amortise the premiums at matu- 
rity. 

There is another way of gradually 
getting rid of the premiums by divid- 
ing the total premium horizontally 
into as many parts as there are in- 
terest periods. This, while not cor- 
rect, is a nearer approximation than 
the par or the market method. Its 
fault is that it reserves too much 


AMERICAN SHIPPING 


Resolutions adopted by the New York Board 
of Trade and Transportation, May 27, 1903. 

Resolved, By the New York Board of Trade 
and Transportation, that there is imperative 
need of the revival of American shipping in the 
foreign trade. Our deep-sea tonnage has 
shrunk to one-third of the total of 1861, while 
most of our ocean commerce, which used to em- 
ploy scores of shipyards and thousands of 
skilled mechanics and seamen, is now monopo- 
lized by other nations. 

Resolved, That the larger part of American 
commerce ought rightfully to be carried by 
American ships. The American people must 
have prosperous shipyards and a great mer- 
chant fleet, as a bulwark of their trade and the 
indispensable reserve of their fighting navy. 
Ship building and navigation, bringing a fair 
gain to capital and labor, are as vital to the 
nation’s defense as armor-clads and guns. 

Resolved, That a committee of five members, 
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in the earlier part and too little in 
the last part. Thus in the example 
presented the premium to be de 
ducted each half-year would be one- 
thirty-sixth of $199.07 or $5.53. 
The earnings would appear as 
3.97-100 per cent. for the last half- 
year, but only 3.25-100 per cent, 
for the first half-year, instead of the 
uniform rate of 3.50-100 per cent. 

Myconclusionis, that while the par, 
the cost and the market value are 
statistically useful, the true normal 
basis should be the present’ value 
of principal and interest, computed 
upon the same income basis as the 
original investment, gradually ap- 
proaching par, and reaching it at 
maturity, and that surplus should 
uniformly be computed on this 
basis. 


THE FOREIGN TRADE, 

including the President of the New York Board 
of Trade and Transportation, be appointed by 
the President to inquire into the alarmingly 
depleted state of American shipping in the 
foreign trade; that this committee be urged to 
lay the subject before commercial associations, 
labor associations, and all interests concerned 
in the increase of our deep sea tonnage; that 
the press of the country be invited to help in 
ascertaining and recording public opinion as to 
the best means by which our shipping may be 
built up; that all sides of the question be dis- 
cussed thoroughly and without regard to poli- 
tical or economic bias, and that the committee 
report its conclusions to the Board no later than 
December Ist, 1903. 

Resolved, That the cost of this investigation 
be defrayed through contributions, the com- 
mittee to be empowered, with funds so ob- 
tained, to employ such assistance and to incur 
such expense as it may deem necessary. 
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CURRENCY REFORM. 


A PAPER PREPARED BY EX-COMPTROLLER OF THE CURRENCY JAMES H. ECKELS, PRESIDENT 
COMMERCIAL NATIONAL BANK, CHICAGO, AND READ, IN HIS ABSENCE, BEFORE THE WISCON 
SIN BANKERS’ CONVENTION, AT THE OPENING OF THE CURRENCY DEBATE. 


When the invitation was extended 
to me to prepare an address for 
this Convention, I accepted in the 
hope that I might make some sug- 
gestions worthy of the issues here.to 
be discussed and of the distinguished 
body of financiers here assembled. 
A multiplicity of affairs crowded in 
upon me, however, have prevented 
my giving to the subject, at this 
time, more than the most passing 
consideration, and what I shall say 
can be but little else than a reitera- 
tion of views heretofore expressed 
and with which,I am sure, the most 
of you are thoroughly familiar. 

I have for a number of years 
been counted with those who have 
advocated a thorough revision and 
reform, if you please, of the financial 
and currency system of the country. 
In the advocacy of such changes as 
it seems to me would be_ beneficial 
to the whole body of the people and 
every character of business under- 
taking, I have at least tried to avoid 
radicalism, and have never wished 
to do anything that would tend to 
inany manner lessen either the sound- 
ness of the country’s currency or in- 
vite unwise experiments. And yet 
because changes are urged, and pres- 
ent conditions looked upon with dis- 
satisfaction, currency reformers are 
charged with a wish to debase our 
monetary system, unduly inflate the 
volume of our currency, and with 
being the willing sponsors of what 


are termed “wild cat” 
notes. 

I am sureall the bank note cur- 
rency reformers of to-day were the 
strenuous advocates of the gold 
standard of yesterday and the pro- 
testors against the silver heresy for 
which one of the present earnest ob- 
jectors to assets currency stood as 
head proponent. They are not in- 
flationists, for the indisputable econ- 
omic truth is that there cannot be 
any inflation of a bank note cur- 
rency where complete and speedy re- 
demption in gold for such notes is 
provided. The world of business will 
not permit a single one of such notes 
to remain in circulation when there 
is no need of such an issue. They 
have no sympathy with any scheme 
which would tolerate a wild cat 
note, and the hue and cry raised 
upon such lines find their origin in 
either ignorance of the subject itself, 
unthinking prejudice or unhistoric 
tradition. 

The financial and currency reform- 
er knows that the laws affecting the 
conduct of the Government’s Treas- 
ury Department are wholly wrong, 
and those which have to do with the 
issuing of promissory notes by the 
banks to circulate as the represen- 
tatives of money are in many re- 
spects unscientific and do not accord 
either with the truths of economic 
history or the experience of the 
business world. He wishes these de- 


banking 
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fects remedied and these unnecessary 
hindrances to business undertakings 
removed, and until they are his 
mission will not end nor his _ pro- 
test against a false system cease. 
And ke will not fail. The way may 
be long and the barriers raised by 
ignorance and prejudice many and 
serious, but I am as confident of the 
ultimate success of the reforms urged 
as I was twenty years ago that a 
great commercial people would have 
no monetary standard here but the 
gold one, and an honest citizenship 
no lasting tolerance for those who 
would through force of enacted stat- 
ute make possible commercial thiev- 
ery. We have seen political timidity 
yield to an educated public senti- 
ment and by enacted statute the 
gold standard adopted as that of 
this country. We have witnessed 
the word gold written in the place 
of coin in our bonds, while even the 
“blood bought”’ greenback has lost 
its sacred character and to a great 
extent been emasculated as a source 
of recurring danger and harm. 

In the face of these facts and in 
the knowledge of the power for good 
of an enlightened public opinion 
wrought by the education of econ- 
omic research and the force of im- 
partial judgment, I do not hesitate 
to make the assertion that Congress 
will not long deny the business 
world legislation that is so urgently 
required if banks are to fulfill their 
duties to labor, trade and commerce 
and become as they ought to be, the 
essential aids in the conduct of the 
undertakings of an industrious and 
intelligent nation. 

Iam not unmindful of the fact 
that revolutionary reforms will not 
do nor radical measures benefit, but 


the way must be pointed and ‘he 
first steps taken toward doing away 
with thoroughly wrong financial 
features in the conduct of the Treas- 
ury, and the expensive and inacle- 
quate note issuing functions grant- 
ed to the banks under Government- 
al control. If the Sub-Treasury 
cannot at this time be wholly abol- 
ished, it surely should be rendered 
as nearly impotent for harm as pos- 
sible. If the Government cannot do 
as every successful business man does, 
transact all its business through 
the institutions created and equip- 
ped for that purpose, namely, the 
banks, let it do as great a part as 
it can. In other words, limit the 
evil it does by such a revision of 
the law as will permit the Secretary 
of the Treasury to deposit in the 
banks custom as well as_ revenue 
duties collected by him. Then let 
the public applaud a Secretary who 
has the courage and the wisdom to 
make of effect such a law by the 
general use of the banks as such de- 
positories, irrespective of any fear 
of political harm to his own or his 
administration’s interests, for with 
the advantage he will have gained 
to the business interests of the coun- 
try, there will come no political dis- 
aster nor public condemnation. 

I consider the taking of such a 
step in the conduct of the Treasury 
an essential advance toward a bet- 
terment of its relations toward the 
interests of all the people and the 
elimination of its present baneful in- 
fluence upon the country’s business 
undertakings. If the citizen must 
needs suffer by having taken from 
him for the conduct of the Govern- 
ment more revenues than can possi- 
bly be expended, he should be grant- 
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ed whatever relief can flow from 
making it a bank deposit, and not 
locking in a Treasury vault that 
which should remain with him. To- 
day his patriotism is put to a double 
test. He must yield the Govern- 
ment more than its due on the one 
hand and on the other see his busi- 
uess suffer from an unscientific and 
unwholesome contraction of the 
country’s circulating medium. 

But legislative revision of our 
financial and banking laws should 
not cease with the beginning of bet- 
ter things in the disposition of pub- 
lic funds. The curtailment and hind 
rance of the usefulness of the banks 
in their buying and selling, as well 
as their distribution of bank note 
credits, is apparent on every hand. 
Their power for good is needlessly 
hampered in denying to them a 
larger freedom in the matter of sell- 
to the business world in an- 


ing 
other form than that of drafts and 
bills of exchange, namely the bank 
note, the credit of which they are 
possessed and which the business 
man must buy in order to meet the 
needs for which the larger instru- 


ments of banking credit are not 
available. The unyielding statutory 
enactments which are upon the books 
certainly cannot be considered the 
acme of economic, political and legis- 
lative wisdom. They have in a 
superabundant manner provided for 
the safety of the bank note, to the 
holder, but they have secured to 
him nothing else. Is it not possi- 
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ble that he can have this and with 
it other things quite as essential to 
his business success? I believe there 
can be both security had and a 
larger usefulness gained to the busi- 
ness world by granting to the banks 
the right of a note issue which shall 
ultimately eliminate the bond secur- 
ity feature, and place the sale of a 
bank credit in the form of a bank 
note upon a basis that accords with 
true banking principles, and make 
the bank, as it ought to be, a source 
of meeting the needs of business as 
those needs vary with changing con- 
ditions. 

I do not believe in the wisdom of 
hasty action, cunvinced though I 
am of the absolute soundness of a 
bank note currency founded wholly 
upon commercial assets, but I do 
not believe bankers will do either 
themselves or the business of the 
country, which it is their duty to 
serve, justice if they do not insist 
that here, too, a first step be taken 
toward a reform so much needed, 
so misunderstood and indifferently 
treated. 

The world of business needs here 
a banking system which is founded 
upon the laws of economic truth, 
freed from political thought and in 
accord with what best answers the 
purposes of daily exchange and bar- 
ter. Until it gets such a system we 
shall fail to gather all the rewards 
which industry, economy and prn- 
dence should give to the American 
people. 





THE BANKING LAW JOURNAL. 


OUR TRADE WITH RUSSIA. 


Commerce between the United 
States and Russia made its highest 
record in the fiscal year just ended 
In both exports to and imports from 
Russia, the figures for the year just 
ended are larger than at any time 
within the last twenty years, and 
the grand total of imports and ex- 
ports combined is larger, than any 
year in the history of our commerce 
with that country. 

The record of the year 1903 shows 
a larger total of exports to Russia 
than in any preceding year except 
1883, and a larger total of imports 
from Russia than in any preceding 
year, while the total commerce (im- 
ports and exports combined) with 
Russia, was larger in the fiscal year 
1903 than in any preceding year. 

The following table shows the total 
imports from and total exports to 
Russia during the last fourteen years: 

PRADE WITH RUSSIA, 1896 TO 1903. 
Fiscal 
Year. 
1890. 


Imports 
from Russia. 


$3,409,879 


E-xports 
to Russia. 


$10,662,808 


1891. 
1892. 
1893. 
1894. 
1895. 
1896. 


1897 


1898. 
1899. 
1900. 
1901. 
1902. 
1903. 


4,833,344 
5,245,797 
6,117,015 
3,206,746 
4,016,401 
3,973,583 
3,401,080 
4,650,739 
4,653,946 
7,246,981 
4,034,421 
7,342,586 
9,282,396 


7,925,592 
6,91 ,053 
2,447,414 
6,991,330 
6,162,793 
8,064,652 
8,016,218 
7,954,097 
10,029,793 
10,488,719 
9,490,070 
10,332,579 
17,606,812 


A statement regarding the com- 


merce of the 


United States 


with 


Russia, presented by the Department 


of Commerce & Labor through its 
Bureau of Statistics, shows that the 
total exports to Russia in the year 
ending June 30th, 1903, aggregated 
$17,886,812. This total is nearly 
double that ot the exports in 1901, 
and about 50 per cent. in excess of 
those of 1902. Imports also show a 
marked growth for the past year 
and the total for the year is greater 
than in any preceding year in the 
history of our trade with Russia. 

Cotton, agricultural implements, 
and manufactures of iron and steel 
are the most important factors in 
the export trade from the United 
States to Russia. In 1902 (the de 
tailed figures of 1903 are not yet 
available) the total value of cotton 
exported to Russia was over 3 mil- 
lion dollars, of agricultural imple- 
ments over 2 millions, of manufac- 
tures of iron and steel over a_ mil- 
lion and flour over a million. The 
statement of the Bureau of Statis- 
tics divides the exports to Russia 
into four groups; first, those des- 
tined for the ports of Russia on the 
Baltic and White seas; second, those 
for ports on the Black sea; third, 
those to Asiatic Russia, and, fourth, 
those to what is classed Russian 
China, which term includes all ship- 
ments to the territory in the vicinity 
of Port Arthur, leased to Russia by 
China in 1898. 

The large proportion of the ex 
ports to Russia go to the ports on 
the Baltic and White seas. The 
total for the year 1903 to Russia 
on the Baltic and White seas was 
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$13,399,370, to Russia on the Black 
sea $2,723,258, to Asiatic Russia 
$802,428 and to Russian China 
$681,756. 

In the exports to ports on the 
Baltic and White seas, cotton pre- 
dominates. The total of cotton 
shipped to those ports in 1902 _ be- 
ing three-fourths of a million dollars 
in value, manufactures of iron and 
steel about one million, wheat flour 
over one-half million and agricultural 
implements over one-half million. 

To Russia on the Black sea_ the 
largest single item is agricultural 


implements, nearly $2,000,000; iron 
and steel manufactures about $100,- 


MARRIED 


ks In some states olten €xperience diffi- 

ind loss where thay have made loans upon 

tes executed by married women of responsi- 

»y reason of the common law disability 

wife to make a contract binding upon 

self. A note is executed by a married 

man and the money obtained thereon, pre- 

sumably to be used for her personal benefit or 

for the benefit of her separate estate; in reality 

the money goes to, or is used by, the husband 

is affairs. When the time for payment 

es and the note is sought to be enforced, 

married woman pleads that she received no 

fit from the note and that she cannot be 
able for its payment. 

In Michigan, last year, a case came before the 

eme Court where a bank loaned money on 

note signed by a wife and indorsed by her 

isband. The wife, who negotiated the loan, 

ive the cashier to understand that she desired 

money for her own use and did not say it 

s for her husband, but when sued, she con- 

dthe note was given for money for the 

husband's individual use and that she was not 

ble. In this case, the court upheld the bank 

! declared the wife liable. It said that she, 

ng represented that the money was for her- 

ndividually, would not be permitted to de- 

on the ground that her husband had _per- 

ided her to take this course and obtain the 

vey for him. 

jut, on the other hand, in Nebraska, in a 

which came before the Supreme Court in 

ruary last, where a married worman gave her 

tes Which were purchased bya bank for value, 

ng on the separate estate of the maker and 
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000, and manufactures of fibres over 
$100,000. 

To Asiatic Russia, flour forms the 
principal article, the total value of 
flour exported to that section of 
Russia being, in 1902, over $600,000 
out of a total of about $1,000,000. 

All of the cotton shipped to Russia 
goes to the Baltic and White sea 
ports, over three-fourths of the agri- 
cultural implements to the ports on 
the Black sea, more than half of the 
manufactures of iron and steel to 
the Baltic and White sea _ ports, 
while flour is about evenly divided 
between Asiatic Russia and the ports 
on the Baltic and White seas. 


WOMEN’S NOTES. 


without notice of any defenses, the evidence 
showed that the wife never received any con- 
sideration for the notes, and the court held she 
was not liable. It said that the signing of a 
promissory note by a married woman creates 
no presumption of consideration, nor of her in- 
tention to bind her separate estate, and that the 
burden of proof is upon the holder of a married 
woman's note to show that she intended to 
bind her separate estate for the satisfaction of 
the obligation. The bank in this case pointed 
out the manifest injustice to bona fide purchas- 
ers of commercial paper which arose from al- 
lowing the maker of a note, who is a married 
woman, to defend on the ground that the con- 
sideration did not actually go .o her, but the 
court responded that if there was injustice, re- 
lief must come from the legislature and not 
from the courts. 

In the line of protecting banks and other pur- 
chasers of negotiable promissory notes signed 
by married women, from defenses of non-liabil- 
ity because the money was not used by her, but 
was devoted to the individual use of her hus- 
band, or some one else, we note that the legis- 
lature of Indiana has provided a method by 
which this protection may be obtained. By an 
act passed in March of this year (see full text 
at page 541 this number), where a married 
woman executes her note for a loan and makes 
an affidavit that the money borrowed is for 
her own separate use or the betterment of her 
property, or separate business, she will not be 
permitted to afterwards claim the loan was 
made for the use or benefit of any other person. 
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MR. HEPBURN'S 


Ex-Comptroller A. B. Hepburn, Vice-Presi- 
dent of the Chase National Bank, in a recent 
address before the Connecticut Bankers’ 
elaborately reviewed the 

Among other things, Mr. Hepburn 


Asso- 
ciation, financial 
situation. 
said : 

“It has seemed to me that the people who 
want more money at the present time are those 
who have something to sell and would like a 
better market for that purpose. What is needed 
is more capital and not more currency. We 
have been doing too much business for our 
capital—borrowing too much—too much ex- 
tended—going too fast and too far, and some 
one must suffer from a pain under their apron 
while their ‘undigested securities’ are being 
assimilated. The product of the forest, mine 
and soil is being converted into wealth and the 

capital of the nation thereby increased with a 
wonderful rapidity. The avaricious attempt to 
anticipate this wealth creation and to capitalize 
and overcapitalize the future is the bane and 
danger of the present. 

“Had the banks, during the past four years, 
been allowed to issue unsecured currency equal 
to their capital stock, or any percentage thereof, 
with the high rates prevailing for money, it is 
fair to presume they would generally have done 
so, and such funds would have been quickly 
absorbed by new enterprises waiting to be 
launched and only deterred by want of funds 
Our undigested securities would have been 
largely increased thereby and the strain and 
danger of the present intensified. There is 
small measure of regret that bank circulation in 
the immediate past has been limited by the 
difficulties and expense of obtaining government 
bonds as security therefor. 

‘**Lest | be misunderstood, let me say that | 
believe a currency without bond security may be 
made perfectly safe and in addition may be 
elastic and expand and contract with the vary- 
ing commercial demands. A_ bond-secured 
circulation is necessarily inflexible. Instead of 
hypothecating a part of a bank’s assets to se- 
cure circulation, why not give prior lien upon 
all assets? Statistics prove that an annual tax 
upon outstanding circulation, of less than 3 of 
I per cent., would have produced a sum of 
money sufficient to have redeemed every note of 
every National bank that has failed since the 
organization of the system, without reference to 
bond security or other assets. Surely a re- 
demption fund and safety fund raised by a tax, 
which the banks can well afford to pay for the 
privilege of issue, will make circulation perfectly 
secure without bond security. 


PLAN FOR AN EMERGENCY CIRCULATION. 


“I think you ought to urge upon Con ress 
the necessity of providing an eme rgency cir ula- 
tion that will extend relief to all sections like 
and effectually do away with any necessi'\ in 
future of Clearing House loan certificates with 
their doubtful benefits. 

“My suggestion is that Congress auth vrize 
the Comptroller of the Currency, with the ap- 
proval of the Secretary of the Treasury, to issue 
to the banks with, say not less than $50,000 
capital and 20 per cent. surplus, emergency cir- 
culation in an amount not exceeding 50 per 
cent. of the capital stock. the banks to pay the 
Government therefor an interest charge or tax 
at the rate of 6 per cent. per annum during the 
period which the same remains outstanding, the 
tax to be paid January and July as the present 
tax on circulation is now paid. The Govern- 
ment issuing the circulation would know the 
exact amount of each bank's outstanding cir- 
culation in excess of that secured by bonds. 
The 6 per cent. tax would induce the retirement 
of such circulation at the earliest moment con- 
sistent with the public welfare, retirement to be 
made by the deposit of lawful money with the 
Treasury as now provided by law. 

“The Comptroller of the Currency, with the 
approval of the Secretary of the Treasury, 
should have the right to withhold circulation 
from any bank and also the power to direct the 
retirement of such circulation at any time. Let 
the Government redeem this emergency cur- 
rency and have prior lien upon the assets of the 
bank to secure reimbursement as now provided 
by law. Instead of setting apart a portion of 
the bank’s assets as security, as is done by de- 
posit of Government bonds, give a prior lien 
upon all assets. The statistical history of the 
National banks fora period of nearly 40 years 
proves conclusively that such a currency would 
be safe 

* The loss to the Government on account of 
such redemption would be very slight, if any, 
and would be many times covered by the 6 per 
cent. interest «charge imposed. It would bea 
source of revenue to the Government. Unlike 
Clearing House certificates, this would furnish 
a currency good in the hands of the people, good 
everywhere and good for any purpose. It would 
extend all the advantages heretofore derived 
from Clearing House certificates in the larger 
cities tu the towns and country generally. Such 
a currency would be free from the criticisms 
applying to Clearing House certificates and 
other substitutes for money, while having all 
their advantages and many more. It would not 
bea source of profit to the banks, except as it 
would safeguard values and protect business.” 
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BANKING LAW. 


7 HIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


WRONGFUL DISHONOR OF CHECKS. 


Bank refusing to pay checks when in funds 


Liability to depositor in damages— 


Bank cannot set off depositor’s unmatured notes against deposit, when latter 


insolvent. 


Wiley v. Bunker Hill National Bank, Supreme Court of Massachusetts, June 17, 1903. 


A national bank in Boston held notes 
of its depositor, and it applied his deposit 
to the notes, before their maturity, on 
the ground that he was insolvent, and re- 
fused seven of the depositor’s checks, 
which, but for the set off, were good. 

In an action by the depositor, a trader 
in coal and wood, against the bank, for 
damages, a.judgment for plaintiff is af- 
firmed; and it is 

Held: A bank is bound to honor checks 
drawn on it by a depositor against suffi- 
cient funds and is liabie to an action for 
its refusal or neglect so to do. The de- 
positor may recover for the damages that 
are the natural and reasonable conse- 
quences of the breach of contract. Spec- 
ial damages may also be recovered if they 
are properly alleged. Where the depositor 
is a trader, he is entitled to substantial 
damages without proof of special damages. 
An award by the jury of substantial dama- 
ges was, therefore, competent. 

Further held: A bank cannot set off 
its depositor’s unmatured notes against 


his deposit, on the ground of his insol- 
vency. 


Exceptions from Superior Court, Suf- 
folk County; James B. Richardson, 
Judge. 


Action by William Otis Wiley against 
the Bunker Hill National Bank. 


From a judgment in favor of plaintiff, 
defendant brings exceptions. 


Exceptions overruled. 


Morton, J. This is an action to re- 
cover damages for the refusal by the de- 
fendant to honor certain checks drawn on 
it by the plaintiff against a deposit sub- 
ject to check which he had with the de- 
fendant, and which was more than suffi- 
cient to meet the checks so drawn when 
presented. The action is described in 
the writ as in contract and tort, it being 
doubtful to which class it belongs. The 
declaration contains eight counts. The 
eighth count was waived at the trial, and 
the case proceeded on the remaining 
counts, ¢ach count representing a differ- 
ent check. There was a verdict for the 
plaintiff, and the case is here on excep- 
tions by the defendant to the refusal of 
the presiding judge to give certain rulings 
asked for by it, and to the giving by him 
of certain rulings requested by the plain- 
tiff. There is also an appeal by the de- 
fendant from the overruiing of a demurrer 
to the declaration. This has not been ar- 
gued, and we therefore treat it as waived. 





520 THE BANKING LAW JOURNAL. 


A bank is bound to honor checks drawn 
on it by a depositor if it has sufficient 
funds belonging to the depositor when 
the check is presented and the funds are 
not subject to any lien or claim, and for 
its refusal or neglect to do so it is liable 
to an action by the depositor. National 
Mahaiwe Bank v. Peck, 127 Mass. 298; 
Carr v. Nat. Security Bank, 107 Mass. 
45; Dana v. Third Nat. Bank, 13 Allen, 
445, 448; Marzetti v. Williams (1830) 1 
B. & Ad. 415; Rolin v. Steward (1854) 14 
C. B. 495; Am. Nat. Bank v. Morey (Ky.) 
69 S. W. 759; Hopkinson v. Foster (1874) 
L. R. 19 Eq. 74; 2 Parsons, Notes & 
Bills (1st Ed.) 62, 63; 2 Daniel on Neg. 
Instr. (gd Ed.) § 1642; 5 Am. & Eng. 
Ency. of Law (2d Ed.) 1059, 1060. 

The cause of action, though sometimes 
spoken of as in the nature of a tort, arises 
out of a breach of the contract implied 
from the relation of the parties that the 
banker will honor the checks of the de- 
positor, and the party aggrieved may re- 
cover, as in other cases of a breach of 
contract, for the damages that are the 
natural and reasonable consequences of 
the breach. Special damages may also 
be recovered if they are properly alleged. 
Marzetti v. Williams, supra; Rolin v. 
Steward, supra; Hopkinson v. Foster, 
supra; Prehn v. Royal Bank (1870) L. R. 
5 Eq. 92; Larios v. Bonany y Gurety 
(1873) L. R. 5 P. C. 346; Fleming v. 
Bank of New Zealand (1900) A. C. 577; 
Patterson v. Marine Bank, 130 Pa. 419, 
433; Schaffer v. Ehrman, 139 Ill. 109; 
James v. Cont. Bank, 105 Tenn. 1; Svend- 
sen v. State Bank of Duluth, 64 Minn. 
40; Am. Nat. Bank v. Morey (Ky.) 69 S. 
W. 759; Robey v. Oriental Bank, 2 S.C. 
R. (N. S.) New So. Wales, 56, 63. 

In the case of a trader, injury to his 
credit may be inferred from the fact that 
he is a trader, and substantial damages 
may be found and given upon proof of 
that fact, without anything more. In the 


case of a person who is not a trader, if no 
special damages are alleged or proved, 
nominal damages at least may be recovy- 
ered. Inthe present case the declaration 
alleges that the plaintiff was and had been 
a trader engaged in the business of buy- 
ing and selling coal and. wood in Charles- 
town, and there was evidence tending to 
show that his business amounted to 
$150,000 yearly. It was competent, there- 
fore, for the jury to find and award sub- 
stantial damages, and the ruling request- 
ed, that the plaintiff could recover only 
nominal damages, was rightly refused, un- 
less the rulings requested in regard to 
set-off should have been given. For rea. 
sons already given, the first request 
was also rightly refused, as was also that 
part of the second which sought to limit 
the defendant’s liability to the amount 
of the plaintiff's funds in its hands, or to 
the amount of the check or checks that 
were refused payment. The rest of the 
second request was given. 

The remaining question relates to the 
right in equity of the defendant to set off, 
by reason of the plaintiff’s insolvency, 
against the deposit, two unmatured notes 
made by the plaintiff and discounted and 
held by the defendant. This is an action 
at law, and the defendant concedes that 
there is no right of set-off at law. But it 
contends that, the plaintiff being in fact 
insolvent at the time when the checks in 
question were drawn and presented, it 
had the right in equity to refuse payment, 
and to apply the deposit to the notes held 
by it against the plaintiff, notwithstanding 
they had not matured. No question is 
made as to the defendant's right to de- 
duct the demand notes from the plaintiff's 
deposit, but the plaintiff contends that 
neither in equity nor at law had the de- 
fendant the right to set off the notes that 
were not due. Itis to be observed that 
the answer does not, in terms at least, 
aver that the defendant had a right to an 
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equitable set-off, and acted thereunder, 
though it alleges that the plaintiff was in 
fact insolvent prior to the preseniment 
of the checks. But this objection has 
not beentaken. Atthe time when the 
defendant refused to pay or honor the 
checks in question, no proceedings had 
been instituted by or against the plaintiff 
to have him adjudged insolvent. He had 
not made the common-law assignment 
which he subsequently made. For aught 
that appears, he was in good standing and 
credit, and could have gone on indefi- 
nitely as he had been going on, unless con- 
fronted with unfavorable conditions. The 
defendant required him to make a state- 
ment of his assets and liabilities, which 
he did, and thereupon, it appearing that 
his liabilities exceeded his assets, the de- 
fendant decided that he was insolvent, 
and refused to honor checks which he had 
previously given, and claimed the right to 
set off the unmatured notes against the 
deposit. If proceedings in insolvency or 
bankruptcy had been instituted by or 
against the plaintiff at or before the pre- 
sentment of the checks, or even if the 
plaintiff had made an assignment at com- 
mon law for the benefit of his creditors, 
the case would no doubt have stood dif- 
ferently. The defendant has cited many 
cases, including several from the Supreme 
Court of the United States, in which it 
contends that the doctrine of equitable 
set-off has been applied in favor of banks 
and others under circumstances similar 
to those in this case. The last case cited 
from the United States Supreme Court is 
Scott v. Armstrong, 146 U. S. 499. It 
was there laid down that where mutual 
credits and obligations have grown out of 
and are connected with the same trans- 
action, insolvency on the one hand will 
iustify setting off, in equity, the debt due 
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upon the other. The chief justice said, 
in the course of the opinion, “ In the case 
at bar the credits between the banks were 
reciprocal and were parts of the same 
transaction, in which each gave credit to 
the other on the faith of the simultaneous 
credit, and the principle applicable to 
mutual credits applied,” and it was held 
that, under the circumstances there shown, 
there was a right of set-off in equity. The 
case would hardly seem to warrant the 
broad rule contended for by the defend- 
ant. But without undertaking to review 
all the cases cited by the defendant, and 
conceding, as the defendant contends, that 
the right of equitable set-off exists inde- 
pendently of statute and of insolvency or 
bankruptcy, we think that the present 
case is concluded by Spaulding v. Backus, 
122 Mass. 553. In that case the court 
said: ‘*‘ Whatever may be the rights of a 
party whose debt is due and payable to 
compel an insolvent debtor to set off a 
claim against him not due—which ques- 
tion we are not called upon here to de- 
cide—we are clearly of opinion that a 
party whose debt is not due has no equit- 
able claim to have it set off against a debt 
of his own, already due, in the hands of 
a party who is insolvent.” It seems to 
us that this is decisive of the case before 
us. See, also, In re Commercial Bank 
Corp. of India and the East Smith Flem- 
ings & Co.’s Case, L. R. 1. Ch. App. 538. 

It is to be observed that the jury re- 
turned a verdict for the plaintiff, and they 
mus be taken to have found that he was 
solvent, according to the usual meaning 
of that term (Thompson v. Thompson, 4 
Cush. 127; Lee v. Kilburn, 3 Gray, 594; 
Peabody v. Knapp, 153 Mass. 242, 26 N. 
E. 696), at the time when his checks were 
dishonored. 

Exceptions overruled. 
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PAYMENT OF NOTE 


OF INSOLVENT 


DEPOSITOR. 


Bank receiving depositor’s note, payable at bank, for collection—Note cancelled and 
check drawn for proceeds before notification of depositor’s failure—Note paid 


and payment cannot be recalled. 


Nineteenth Ward Bank v. First National Bank of South Weymouth, Supreme Court 
of Massachusetts, June 19, 1903. 


A bank, holding sufficient funds of a 
depositor, received for collection from 
another bank, the depositor’s note, made 
payable at the bank. On the morning of 
the day of maturity, the cashier draws the 
bank’s check in favor of the owner of the 
note for its proceeds, stamps the note 
paid, cancels it, and files it with the paid 
items for entry at close of the day. At 
this point of time, he is notified by tele- 
phone of the maker’s failure and request 
by the assignee not to pay the note. The 
check is, accordingly, not sent, and the 
transaction is undone. In an action by the 
bank owning the note against the payer 
bank, 

Held: The check was paid, and the 
payer bank is liable for the proceeds to 
the owner bank. 


Report from Superior Court, Suffolk 
County; William B. Stevens, Judge. 


Action by the Nineteenth Ward Bank 
against the First National Bank of South 
Weymouth, There was a finding for de- 
fendant. New trial granted. 


Hammonp, J. The sole question is 
whether the note was paid before the de- 
fendant was notified of the failure and as- 
signment of the makers. The court found 
that it had not been paid. This finding 
must stand, unless there was some error 
of law made at the trial. 

* The facts do not seem to be in dispute, 
and, stated in its lowest terms, the real 
question is whether they show, as matter 
of law, a payment of the note. The note, 
properly indorsed, was sent several days 


before its maturity to the defendant for 
“collection and remittance.” ‘The mak- 
ers were regular depositors at the defend- 
ant bank, and the note was upon its face 
made expressly payable there. On Mon- 
day, October 7, 1901, the time for the 
payment of the note had come. It was 
in the hands of the defendant, as the in- 
dorsee and holder for collection, and the 
deposit of the makers then in the defend- 
ant’s hands was more than sufficient to 
Pay it. 

It is well to see what were the duties 
and powers of the defendant at this time 
with reference tothe note. The defend- 
ant, as the indorsee and representative of 
the real owner of the note, was the party 
entitled to demand and receive payment. 
Payment to it by the makers would be, 
therefore, a payment of the note. It had 
a further duty, which was to remit to the 
plaintiff the money received from the 
makers. It is obvious that this last act 
was no part of the payment of the note. 
It was an act with which the makers had 
no concern, because, if the note was paid 
by them tothe defendant, their liability 
was entirely discharged. 

What was the relation of the defend- 
ant to the makers, and what could it do 
as their agent? It had in its vault money 
belonging to the makers, and sufficient 
to pay the note, which was expressly made 
payable at the bank. In England it is 
well settled that, if an acceptor makes his 
acceptance payable at a particular bank, 
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it is tantamount to an order on his part 
to the bank to pay the bill to any person 
who by the law merchant is entitled to 
give a good discharge. See Roberts v. 
Tucker, 16 A. & E.N. S. 578; 1 Daniel 
on Negotiable Instruments (5th Ed.) § 
326a, and cases therein cited. And al- 
though in this country there is some con- 
flict, still it would seem that by the weight 
of authority a note payable at a bank 
where the maker keeps his account is 
equivalent to a check drawn by him upon 
that bank, so far, at least, as respects the 
power and duty of the bank to pay it. 
Indig v. National City Bank, 80 N. Y. 
106; Wyman v. National Bank, 181 III. 
279, and other cases cited in 1 Daniel on 
Negotiable Instruments (5th Ed.) § 326a. 
But whatever may be the rule in the ab- 
sence of any directions to the bank from 
the maker, it appears from the evidence 
in this case that the defendant, in accord- 
ance with the understanding between it 
and these makers, had been in the habit 


of paying their notes when made payable 
at the bank, and in accordance with this 
course of dealing it must be assumed that 
the bank was directed by the makers to 
pay this note at maturity out of the de- 
posit then standing therein to their credit. 
Indeed, the defendant does not contend 


to the contrary. Since the cashier repre- 
sented the bank, his act and purposes 
were those of the bank. 

In this state of things the cashier, 
charged with the duties and invested with 
the powers of the defendant both as to 
the plaintiff and as to themselves respect- 
ing this note, proceeds on October 7, 
1901, soon after the beginning of the day’s 
business, to the performance of his task. 
He intends, as agent of the makers, to 
pay this note to his own bank, the indor- 
see and holder, and as such entitled to 
receive payment and discharge the note. 
He intends, as cashier of his own bank, 
to cancel and discharge the note when 
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paid, and then, as agent for the makers, 
to hold the paid note tor them, After the 
note has been paid he intends to send the 
proceeds to the plaintiff. With these in- 
tentions he begins. The note is before 
him. He first draws on a bank in Bos- 
ton his check, as cashier of the defend- 
ant, payable to the order of the plaintiff 
for the amount of the proceeds of the 
note. Itis to be observed that this is 
not the check of the makers, nor is it 
made by the cashier as their agent, but 
in his capacity as agent of the defendant, 
and in the performance, not of a duty 
owed by the makers, but of a duty owed 
by the defendant to the plaintiff. It is 
not the check by which the note was 
paid, because none was needed, but was 
the check by which the proceeds were to 
be transmitted by the defendant to the 
plaintiff. He then makes a memorandum 
of this check upon a block, stamps upon 
the face of the note, “ Paid Oct. ‘1901, 
First National Bank, So. Weymouth, 
Mass.,” and perforates the note in three 
places. He then puts the note thus 
stamped and mutilated in the file with his 
checks, so that the proper record of the 
transaction may be entered at the end of 
the day upon the permanent books. So 
far he has gone when he is called to the 
telephone and notified that the makers 
have made an assignment for the benefit 
of their creditors, and he is requested 
by the assignee to hold the account. He 
replies that there is one (meaning this) 
note which he had paid, or ‘‘made a 
check for it.”” Soon afterwards, at the 
request of the assignee, he withheld the 
check he had drawn, and undertook to 
retrace his steps. 

We are of opinion that prior tothe call 
to the telephone the note had been paid 
by the makers to the defendant, and that 
the only remaining duty resting upon the 
defendant was to remit the proceeds to 
the plaintiff. As against the makers, the 
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defendant was the indorsee and holder 
of the note. As the agent of the makers, 
it had been requested by them to pay it. 
No check was expected from the makers. 
The note itself was equivalent toa check. 
It stood exactly as though the makers, 
owing the bank, had delivered to it a 
check in payment. When the _ bank, 
through its cashier, wrote upon the face 
of the note in its own name, as the in- 
dorsee and holder, that it was paid, and 
perforated it and put it in the files as a 
thing paid, nothing more was to be done 
as to the payment. By those acts there 
had been set apart and appropriated to 
the payment of the note so much of the 
deposit then standing to the credit of the 
makers as was sufficient for that purpose, 
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just as though the makers had presented 
to the bank their check in payment of a 
claim due it from them. It is true that 
the proper records were to be made upon 
the books, but the payment is affected by 
the acts, and not by the record, and was 
valid even without records. Consequent- 
ly the question of the subsequent records 
is not material. So far as respected the 
plaintiff, the defendant had received the 
moncy far the note, and was bound to 
remit it to the plaintiff. 

We think that under the circumstances 
disclosed in this case the third instruc- 
tion requested should have been given. 
In accordance with thetermsof the re- 
port, there is to be a new trial. 


PURCHASE OF NOTE FROM PAYEE AT TEN PER CENT. DISCOUNT. 


A case showing the difference between purchase, at a discount beyond legal in- 
terest, of an accommodation note and one given for value. 


Strickland v. Henry, court of appeals of New York, June g, 1903. 


In this case, Henry made his negotia- 
ble note for $175, payable to Rheims, 
who indorsed it, and Strickland purchased 
it from Rheims for $157.50, being at 10 
per cent. discount. Strickland sued Henry 
on the note, and the latter set up usury, 
claiming the note was given by him to 
Rheims without consideration, for accom- 
modation, and had no legal inception prior 
to its delivery te Strickland. Rheims 
substantiated this; but Strickland testi- 
fied that the note was purchased from 
Rheims upon his statement that it had 
been received as part payment for horses 
sold to Henry. The trial court deter- 
mined that the note was an accommoda- 
tion note (without submitting this ques- 
tion to the jury) and rendered judgment 
in favor of the maker, Henry, holding 
him not liable upon the note. 


This judgment is reversed by the court 
of appeals and a new trial ordered. 

The court holds that if the fact were 
that the note was made for the accom- 
modation of Rheims, the transaction be- 
tween Rheims and Strickland amounted in 
law to a discount of an accommodation 
note at a greater discount than 6 per 
cent.; for the sale of accommodation 
paper is treated as a loan of money, the 
purchaser being the lender and the seller 
the borrower; hence there could be no 
recovery. But the trial court and appel- 
late division erred in taking the view that 
the question whether the note was an ac- 
commodation note, was a question of law 
for the court. There being conflicting 
testimony, this question should have been 
submitted to the jury to determine, and 
a new trial is therefore ordered. 





LEGAL DECISIONS, 


ACKNOWLEDGMENT 


BEFORE 


NOTARY-STOCKHOLDER. 


In Ohio, a mortgage is not invalid because acknowledged before a notary who is a 
stockholder of the mortgagee corporation, nor because attested before witnesses 


who are stockholders. 


Read v. Toledo Loan Co. et al, Supreme Court of Ohio, May 19, 1903. 


In this case, the court holds: 


1. A mortgage executed agreeably to 
the provisions of section 4106, Rev. St. 
Ohio 1892, and attested and acknowledged 
as therein provided, is not invalid, and 
cannot be impeached, in the absence of 
fraud and undue advantage, merely be 
cause the witnesses who attest the signa- 
ture of the mortgagor and the notary public 
taking his acknowledgment are stock- 
holders of, but not otherwise interested 
in, the corporation named in said mort- 
gage as grantee. 

2. In taking and certifying an acknow- 
ledgment as provided in said section 4106, 
the act of the notary public or other offi- 
cer taking and certifying the same is a 
ministerial, and not a judicial, act. 


Section 4106 provides: “A * * * 
mortgage * * * of any estate or in- 
terest in real property shall be signed by 
the * * * mortgagor * * * and 
such signing shall be acknowledged by 
the * * * mortgagor * * * in 
the presence of two witnesses, who shall 
attest the signing and subscribe their 
names to the attestation, and such sign- 
ing shall also be acknowledged by the 
* * * mortgagor * * * before a 
judge of acourt of record in this state, ora 
clerk thereof, acounty auditor, county sur- 
veyor, notary public, mayor or justice of 
the peace, who shall certify the acknow- 
ledgment on the same sheet on which the 
instrument is written or printed, and sub- 
scribe his name thereto.” 

The court says: 

‘‘It has been twice held by the Su- 
preme Court of this state that in Ohio 


the officer does not exercise judicial func- 
tions in taking an acknowledgment, and 
that his act, though official, is purely min- 
isterial. Truman v. Lore et al., 14 Ohio 
St. 151; Williamson v. Carskadden, 36 Ohio 
St. 664. And that the Legislature, in the 
enactment of the present statute, so re- 
garded it, is, we think, clearly indicated 
by the fact that the power to take ac- 
knowledgments is not limited by the stat- 
ute to judicial officers alone, such as_ the 
judge of a court of record, mayor, or 
justice of the peace, but is conferred as 
well upon county auditors, county sur- 
veyors, and notaries public. It would 
seem that, in those instances where the 
Legislature intended to disqualify or 
limit the authority of a notary public to 
act in his official capacity, it has done so 
by express and positive statutory provis- 
ion—for instance, by section 111, Rev. 
St. 1892, it is provided: ‘ No banker, 
broker, cashier, director, teller, or clerk 
of any bank, banker, or broker or other 
person holding any official relation to any 
bank, banker, or broker, shall be com- 
petent to act as notary public in any mat- 
ter to which said bank, banker, or broker 
is in any way interested.’ By section 
5269, Rev. St. 1892, a notary public is one 
of the officers authorized to take deposi- 
tions; but it is provided by section 5271 
that such notary must not be a relative 
or attorney of either party, or otherwise 
interested in the event of the action or 
proceeding in which the deposition is 
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taken. If, therefore, it had been the 
policy and purpose of the Legislature to 
prohibit a stockholder of a corporation 
from acting as notary public in the taking 
and certifying of an acknewledgment to 
an instrument in which such corporation 
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was interested, it would doubtless have 
so provided in section 4106; and, in ‘he 
absence of any statutory inhibition, the 
disqualification of the notary to act will 
not be presumed.” 


TRUST 


FUNDS. 


O’Brien v. New England Trust Co., supreme court of Massachusetts, April 1, 1903. 


A sheriff opened an account in bank 
and drew checks in his name as sheriff. 
In this account he mingled, with his own 
money, sums paid him for the services of 
his deputies and moneys paid him as se- 
curity against loss by reason of attach- 
ments of personal property by his depu- 
ties. or other acts done by them, which 
might subject the sheriff or his deputies, 
to suits at law. The sheriff died. At 
the time of his death, the time had not 


arrived for distribution of part of the 
money represented by the account, the 
persons entitled to it and the amounts to 
be paid being in many cases uncertain, 
No claim to any part of it was made by 
the county treasurer or by the sheriff's 
successor in office. 

Held: The executrix of the sheriff suc- 
ceeded to his right of possession of the 
funds, for purposes of administration. 


NEGOTIABLE AND NON-NEGOTIABLE NOTES IN MASSACHUSETTS. 


Lowell Trust Company v. Pratt, supreme court of Massachusetts,. May 22, 1903. 


1. Notice of dishonor to an indorser 
ofa negotiable note, mailed to him at 
‘** Lowell, Mass.” that being his business 
address where mail was customarily ad- 
dressed to him (although he was tempor- 
arily absent from Lowell during the sum- 
mer) held sufficient under the statute, 
first enacted in 1871, allowing notice of 
non-payment of a promissory note to be 
given by mail to an indorser where the 
parties live in the same place. 

2. The payee of a non-negotiable note 


who writes his name on the back, is not 
an indorser under the law merchant, but 
his liability is that of promisor. The 
delivery of such a note by the payee 
whose signature is on the back, is equiva- 
lent to the making of a new note and, 
not being negotiable, the assignee, under 
Massachusetts decisions, would be au- 
thorized to write over his signature, which 
isin blank and unrestricted, a promise to 
pay the contents of the note to such as- 
signee. 
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DEPOSIT. 


Deposit by commission agent of proceeds of stock sold for principal—Dishonor of 
agent’s check to principal for proceeds because deposit paid out on other checks 
of agent—Non-liability of bank to principal. 


Martin v. Kansas National Bank, Supreme Court of Kansas, April 11, 1903. 


A bank cannot be beld to account to 
the owner of a fund, where such fund has 
been deposited by an agent in his own 
name and paid out upon his check, with- 
out knowledge by the bank of any want 
of power on the part of the agent. 


(Syllabus by the Court.) 


In Banc. Error from District Court, 


Sedgwick County; D. M. Dale, Judge. 


Action by I. F. Martin against the Kan- 
sas National Bank and others. Judg- 
ment for defendants, and plaintiff brings 
error. Affirmed. 


By this action Martin sought to recover 
from the bank the proceeds of the sale of 
acarload of hogs sent by him to the 
Wichita Live Stock Commission Com- 
pany, to be sold by it on commission. 
This car load of hogs was shipped by 
Martin from Enid, Okl., consigned to 
himself at Wichita, Kan., with instruc— 
tions to the commission company to sell 
the same and remit the proceeds. Being 
unable to find a suitable market at Wich- 
ita, the commission company reshipped 
to Kansas City, and notified the plaintiff 
of this action. The hogs were there 
sold, and in due course a check for the 
proceeds, payable to the Wichita Live 
Stock Commission Company, was sent by 
the Kansas City factor to that company. 
This check was deposited with the bank 
on the 24th day of April, and on the 
same day the commission company sent 


to Martin its check on the bank for the 
amount going tohim. In due course this 
check was presented to the bank some 
time in the afternoon of the 26th of April, 
and its payment refused. The live stock 
company had notified the bank before 
this refusal that by reason of a serious 
and unexpected loss it was unable longer 
to continue in business. 

It appears that the commission com- 
pany had been doing business for two 
years; that it was organized without capi- 
tal, for the purpose of handling live stock 
upon the Wichita and other markets for 
commission; that it frequently advanced 
money to shippers, upon their bills of 
lading, prior to the time when, by the 
sales of such shipments, it had realized 
the funds; that it was the understanding, 
at the time of its organization, that it 
should doits banking business through 
the Kansas National Bank, and that it 
had done such business with that bank; 
in the course of its business the commis- 
sion company would sometimes have 
quite a large amount to its credit on the 
books of the bank, and at others its ac- 
count would be quite largely overdrawn; 
that, when so overdrawn, it was notified 
by the officers of the bank that such over- 
draft must be made good, or payment of 
its checks would cease; that in all res- 
pects its deposits and withdrawals of 
money by check were in accordance with 
the usual rules of business governing such 
transactions; that for several days prior 





528 THE BANKING 


to its failure it had carried quite a large 
overdraft, caused by the prepayment of 
a consignment of cattle from one of its 
customers; that on the 26th of April, the 
date of its failure, it had ascertained 
that through the criminal acts of this 
customer it had been defrauded out of the 
proceeds of such consignment, to its loss 
of about $4,000, and that this loss was 
the immediate cause of its suspension of 
business; that on the 24th day of April, 
when the Kansas City check covering the 
proceeds of the sale of Martin’s hogs was 
deposited with the bank, the commission 
company had overdrawn its account there 
$3,387. The business of the 24th, 25th, 
and 26th increased this overdraft by $22, 
so that no part of the proceeds of the 
sale of Martin’s hogs went to decrease 
this overdraft. Whiie in a general way 
the bank knew of the character of the 
business being done by the commission 
company, the bank did not know that 
there had been any transaction between 
Martin and the commission company, or 
that the fund evidenced by the Kansas 
City check belonged to Martin. 


CUNNINGHAM, J. The principal claim 
made by the plaintiff for recovery is that 
the fund evidenced by the check received 
by the commission company from the 
sale of his hogs in Kansas City was a trust 
fund, and as such was held by the bank, 
and must be so accounted for. We find 
no warrant in law, under the evidence, 
for sustaining this claim. It ts true that, 
had the fund been in the hands of the bank 
at the time of the commencement of the 
action for its recovery, or had the bank 
applied the same to the liquidation of a 
debt due to it from the commission com- 
pany with knowledge of the fact that the 
fund so applied did not belong to the 
commission company but to its customers, 
then it would have been held to account 
to the rightful owner of such fund. It 
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has even been held that the bank wouid 
be held to so account had it applied the 
fund to the payment of a debt of the 
agent, even though it supposed such fund 
belonged to the agent himself. However, 
the facts of this case do not warrant the 
application of this rule in any sense, 
either liberal or restricted. The ordinary 
course of business had been pursued be- 
tween the bank and the commission com- 
pany for two years. Deposits were fre- 
quently made, and checks as frequentiy 
drawn and paid, the bank being ali the 
time unaware, so far as the evidence 
shows, of the particular source from 
whence any of the funds came. This 
course of business was pursued up to the 
date of the company’s failure, and, from 
the time of the deposit of the fund in 
question up to the time of the failure, a 
larger amount was paid out on checks 
than was received in deposits, so that it 
cannot be said that the bank in any way 
profited by the receipt of the plaintiff's 
money. The plaintiff, by placing his 
property in the hands of the commission 
company for sale, authorized that com- 
pany to receive the price thereof, and to 
handle the same in the due and ordinary 
course of business, which included the 
right to deposit in bank and withdraw by 
check. Any other rule than this must of 
necessity paralyze business of this charac- 
ter, for, if a bank is to be held liable for 
all trust money deposited and checked 
out by the trustee in the ordinary course 
of business, of course no bank would or 
could safely engage in the ordinary bank 
ing business. The rule is tersely stated 
in Morse on Banks & Banking (2d Ed.), 
p. 300: ‘* Where money is deposited by a 
person in his own name, and with 
notice, express or implied, that any other 
person has any title, right, or interest 
therein, the bank is justified in paying 
the same to him upon his checks, until it 
has notice that some other person claims 


no 
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the money under a superior title, and in- 
tends to enforce that claim adversely to 
the title of the depositor.” Abundaat 
authority might be cited in support of this 
rule, or one even more liberal to the 
banks than this. We content ourselves 
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by citing from our own reports. Bank 
v. Bank, 60 Kan. 621. 

We think the plaintiff failed to show 
any right to recover, hence affirm the 
judgment of the court below. All the 


Justices concurring. 


NOTE PLEDGED AS COLLATERAL—EFFECT OF FAILURE TO PRESENT 
AND GIVE NOTICE OF DISHONOR. 


Coleman v. Lewis, Supreme Court of Massachusetts, June 16, 1903. 


Plaintiff held certain notes of defendant, 
and being pressed for payment, defendant 
pledged with plaintiff as collateral certain 
other notes as collateral. These collateral 
notes, having indorsers, fell due while in 
the hands of plaintiff's agent. No one of 
them was paid, or presented for payment, 
and no notice of non-payment given the 
indorsers. 

Defendant contended that the collateral 
notes were to be treated as payment for 
their face, by reason of the failure to pre- 
sent them for payment and to give due 
notice of dishonor. 

The court holds: The rule invoked by 
the defendant is a rule which obtains when 
a note is taken as conditional payment of 
a debt. In such case, the condition on 
which the note is given and accepted is 
that it shall be duly presented for pay- 
ment, and that, if it is not so presented, 
and due notice of its dishonor given, the 
payment will become absolute. 


In Peacock v. Purcell, 14 C. B.N. S. 
728, and Whitten v. Wright, 34 Mich. 92, 
this rule was applied or said to be appli- 
cable to notes given as collateral security 
for a debt, and not as conditional payment 
thereof. 

But we are of opinion that, where a 
note is given as collateral security, the 
doctrine that a failure to present and give 
notice of dishonor operates as payment, 
does not apply. In such a case the loss 
of an indorser’s liability through failure 
on the part of the pledgee to present the 
note for payment and to give notice of 
dishonor to the indorser is material when 
the defendant undertakes to recover dam- 
ages for the negligence of the pledgee in 
his care of the collateral committed to his 
charge, or to set up those damages in 
recoupment. The conclusion reached in 
Peacock v. Purcell was correct on that 
ground. 


TRANSFER OF ASSETS OF BANKRUPT. 


Hackney v. First National Bank of Lincoln, supreme court of Nebraska, April 22, 
1903. 


An action by a trustee in bankruptcy 
to recover a negotiable promissory note 
from one to whom it had been transferred 
by the bankrupt’s wife pending bankrupt- 


cy proceedings must develop either fraud 
or an intended preference, to entitle plain- 
tiff to recover. 
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DISHONORED CHECK AS PAYMENT. 


An Illinois case in which a check, dishonored and never paid, is nevertheless held an 
effective payment of money by the drawer to the payee, because the latter had 


indorsed it for value to another, and was released from liability thereon because 
of non-presentment within a reasonable time. 


The supreme court of Illinois has re- 
cently passed upon an interesting case 
wherein a check, given as consideration 
for notes and atrust deed by payee to 
drawer, the check having been indorsed 
over by the payee, but not presented to 
the bank by the holder within the time 
limit for reasonable presentment of 
checks, and payment, when presented, 
being refused because of the drawer’s 
failure, is held to have been an effective 
payment and valid consideration for the 
notes and trust deed, entitling the as- 
signee of the latter to foreclosure of the 
trust deed and ejectment of the maker 
from the premises represented thereby. * 
The chief justice of the court, Magruder, 
dissents from his brethren, declaring that 
the check constituted no consideration 
for the trust deed, and to enforce the 
incumbrance works a great injustice upon 
the property owner. 

The facts, simply stated, were these: 
Thomas Brown owned a lot in Chicago 
and desired to build a house upon it. To 
procure the funds, he executed two notes 
and a trust deed to Theodore Schintz for 
$3,200, and Schintz agreed to advance the 
money on the loan as the building pro- 
gressed and the mechanics erecting the 
‘same should be entitled to payment. 

‘The only advances made by Schintz were 
the following: On Friday, July 16, 1897 
he gave Brown his two checks payable to 
Brown's order on a Chicago bank, one 
for $1,075 and one for $125—aggregating 

* Brown v. Schintz, et al decided April 24, 
1903; June 16, 1903. 


$1,200—and Brown on the same day in- 
dorsed the checks over to certain con- 
tractors for work done. Neither of the 
checks were presented for payment until 
Monday, July r9. The bank then refused 
payment, because Schintz had, on that 
day, made an assignment for the benefit 
of his creditors. Down to the time of 
the assignment, Schintz’s bank balance 
was more than sufficient for the checks. 
As a result of Schintz’s assignment, work 
on the building was stopped, and it was 
subsequently completed by a receiver ap- 
pointed for the premises, they thereby 
becoming subject to a receiver’s superior 
lien. Nothing was paid upon the building 
loan of $3,200, unless the two dishonored 
checks above mentioned, amounted to 
such payment. 

This action was by assignees of the 
notes and trust deed which had been 
given for the building loan, against Brown, 
to foreclose the property to the extent of 
the $1,200, and subject to a receiver's 
lien of $600. 

The court, through a majority of its 
members, awards a foreclosure, holding 
that the two checks (although dishonored 
and never paid) constituted valid pay- 
ments of the $1200 by Schintz to Brown, 
consequently were a consideration for the 
notes and trust deeds to that extent. 

The court reasons: these checks were 
good when given, and the non-payment 
was attributable to the negligence of the 
holders. All parties being located in the 
same city, it was the duty of the payee 
or his assignees (the same diligence be- 
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ing required of the assignee as of the 
payee) to present the checks at the bank 
during banking hours for payment at 
farthest the next day after they were de- 
livered and indorsed, and failure so to do 
absolutely discharged the indorser, al- 
though the drawer remained liable. Had 
they been presented on Saturday, the 
17th, they would have been paid in full. 
Brown, as indorser, was consequently dis- 
charged from all liability upon them, and 
as between Brown and his indorsees, the 
checks constituted an absolute payment 
of his liability to them to the extent of 
$1,200. As Brown received the checks 
in part payment of the building loan in 
consideration of which his notes and 
trust deed were executed, and paid them 
on his liability to his contractors under 
circumstances which made their payment 
absolute, and legally discharged him to 
that extent from all further liability 


upon that indebtedness, he cannot be per- 
mitted to say he received no part of the 


consideration for which his notes and 
trust deed were executed. 

The court denies the contention of 
Brown that the checks are not outstand- 
ing, but cancelled, because the holders 
produced them before the master, and he 
filed them with his report. 

Concerning the holders of the checks, 
they being drawn against sufficient funds 
and constituting assignments, (under IIli- 
nois law) of the amount to their holders, 
the court says it fails to see why the bank 
could not have been held liable to the 
holders to pay them, or at all events, why 
the latter could not have maintained a 
preferred claim against the estate of 
Schintz in the hands of his assignee, for 
the failure to present within a reasonable 
time did not relieve the bank from the 
duty of paying them, while in funds. It 
cannot be said that the checks are worth- 
less, or in fact that they are not worth 
their face value, either against the bank 
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or the assignee of Schintz, even in the 
hands of the assignees of Brown; and as 
to Brown, who, alone, is here seeking 
to have them so declared, he having re- 
ceived and retained the full face value of 
them, cannot be heard to say they are 
without value. 

Magruder C. J. dissenting, says the 
case must be treated the same as though 
Schintz, who gave the checks, and not 
his assignees of the notes and trust deed, 
was seeking relief. It is conceded the 
holders of the checks received no money 
for them, yet it is contended the as- 
signees of Schintz must be regarded as 
having paid to Brown the amounts rep- 
resented thereby. Brown, as_ indorser 
was released from liability on the checks 
because of their delayed presentment, 
but Schintz, the drawer, was not released. 
He suffered no injury by the delay in pre- 
sentment, and it was his own fault that 
the checks were not paid. There is noth- 
ing in the contention of the assignees of 
the notes and mortgage that because 
Schintz may be compelled at some time 
to pay the checks, as drawer, they may 
also be heid liable thereon; therefore they 
are entitled to foreclose the trust deed to 
the extent of the amounts of the checks 
upon the theory that such checks were 
payments of so much money on the build- 
ing loan to Brown. Whatever force, if 
any, there might be in this contention 
under other circumstances, it has no force 
under the facts of this case, for the checks 
were surrendered and filed as exhibits, 
and are now in the custody of the court, 
beyond the control of the holders. In 
view of this fact, Schintz, the drawer, 
cannot hereafter be held liable for their 
amount. 

Judge Magruder says the giving or in- 
dorsement of a negotiable instrument to 
a third person does not extinguish the 
original cause of action if the payee can 
show it has been lost, or can produce it 
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on the trial to be cancelled; and hat 
where a check is taken in payment of a 
note or other debt, it will not be re- 
garded as absolute payment, unless there 
is a special agreement to that effect, but 
as a means of obtaining payment. ‘There 
was no agreement between Schintz and 
3rown that the checks should be absolute 
payment of the $1,200 advance on the 
building loan without reference’ to 
whether the checks, when presented, 
should be paid or not. In the absence 
of express agreement, there was no pay- 
ment as the bank refused to honor the 
checks. The only consideration support- 
ing the trust deed was the two dishonor- 
ed checks, and these being surrendered 
and cancelled, nothing remained as the 
basis of an obligation on the part of 
Brown, and an attempt is being made to 
foreclose and sell his property under an 
incumbrance which has no consideration 
whatever as between Brown and the 
holders of the trust deed. 


LIABILITY FOR PROTESTING A PAID 


LAW JOURNAL. 


Judge Magruder differs with the ma- 
jority view that Brown paid his indebted- 
ness of $1,200 to certain contractors by 
indorsement of the checks upon which he 
was released from liability; hence the 
holders of the trust deed have the right 
to enforce it against his property to the 
extent of $1,200. He says the right to 
enforce the trust deed does not necessar- 
ily result from the fact that Brown in- 
dorsed the checks over and was released 
from liability as indorser by delay in pre- 
sentment. The checks being surrendered, 
no action can be brought against Brown 
as indorser, but his indebtedness to the 
contractors, Judge Magruder contends, 
still remains, for value of work and ma- 
terials furnished him, and if he is sued 
upon the original indebtedness and re. 
covery had against him, and if the hold- 
ers of the trust deed are awarded a fore- 
closure to the extent of the amount of 
the checks, he will be required to pay 
the same indebtedness twice. 


NOTE. 


State Mutual Life and Annuity Association v. Baldwin, Supreme Court of Georgia, 
January 9, 1903. 


1. An essential ingredient of libel is 
malice, expressed or implied. 

2. Where a promissory note has been 
satisfied in full, and the payee, instead of 
complying with a promise to return it to 
the maker, negligently sends it toa bank 
“for collection, with instructions to pro- 
test said note if not paid,” and it is ac- 
cordingly protested for non-payment, 
such negligent conduct on the part of the 
payee amounts to an actionable wrong, 
if injury results therefrom to the maker’s 
financial standing. 


3. While in such a case it is the right 
of the injured party to maintain an action 
of tort for the recovery of all actual 
damages sustained by him, he is not en- 
titled to punitive damages. 

4. That the note was one which was not 
subject to protest can constitute no valid 
defense by the payee, if it was in fact 
protested at his instance, and injury to 
the credit of the maker actually resulted. 
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COUNTY WARRANT—A NON-NEGOTIABLE INSTRUMENT. 


. 


A municipal warrant, though negotiable in form, is not negotiable in fact, and a 
purchaser from a thief takes no greater rights than the seller. 


Vawter v. Gates, supreme court of Kansas, April 11, 1903. 


Vawter was president and Blanchard 
cashier of the Bank of Commerce of New- 
kirk, Okl. Gates gave to Blanchard a 
sum of money with which to purchase for 
him county warrants. In accordance 
with this arrangement, Blanchard pur- 
chased a Kay county warrant for $500, and 
placed the same, together with other war- 
rants belonging to Gates, in an envelope 
labeled as Gates’ property, and left it in 
the bank vault. This warrant, together 
with others, was taken by Vawter, and 
pledged to tne First National Bank of 
Arkansas City as security for a loan of 
$1000. It was, as is usual with county 
warrants or orders, negotiable in form. 
The Arkansas City bank refused to re- 
turn it to Gates upon his demand, who 
thereupon brought this action in the 
court below to recover for its conver- 
sion 

Gates contended that the warrant was 
wrongfully taken by Vawter, and, as 
thereby Vawter obtained no title, he could 
transfer none to the bank. TLere was 
conflicting evidence as to whether the 
warrant had been wrongfully taken by 
Vawter, but as the jury found the issues 
in favor of Gates, it was established that 
he did thus take it. The vank, however, 
claims that, having taken this warrant in 
the usual course of business for a suffi- 
cient consideration, without knowledge 
of Vawter’s wrong, it is entitled to be 
protected by the law merchant. 

CUNNINGHAM, J. The question is, is 
a county warrant, which is negotiable in 


form, but non-negotiable in the sense that 
the county issued it, nevertheless nego- 
tiable as between successive holders, so 
that a thief may vest title to itin a bona 
fide taker of it? That one so acquiring 
ordinary commercial paper would be pro- 
tected is not questioned. An innocent 
purchaser in good faith of commercial 
paper gets a good title, even though he 
purchase from a thief. This is so because 
of the law merchant. Such paper is made 
free from defenses in the hands of such 
holders in order to facilitate the circula— 
tion thereof, and thereby promote the 
transaction of business, But paper non- 
negotiable for any reason is not thus pro- 
tected. The very fact of its being non- 
negotiable is a sign of warning to the 
prospective purchaser and places him on 
his guard. Municipal warrants, though 
negotiable in form, are nonnegotiable in 
fact; hence they are not within the pro- 
tection of the rule which guards commer- 
cial paper. ‘The warrant in question be- 
ing such an instrument, it was thereby, 
in the eye of the law, nonnegotiable, 
though as to form and in other respects 
of a negotiable character. It therefore 
took its place in the list of nonnegoti- 
able paper for all purposes. In other 
words, an instrument nonnegotiable be- 
tween the original parties remains non- 
negotiable through successive transfers. 
The bank, knowing that it was nonnego- 
tiable, must take and hold it as it would 
any other nonnegotiable paper. The 
bank got no better title to this property 
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than its assignor possessed, and, as Vaw- 
ter had none, hecould pass none to the 
bank. 

Inasmuch as the county warrant in 
question was nonnegotiable, and Vawter 
had no authority to dispose of it, the 
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bank tok no title to or interest in i: by 
receiving it asa pledge. The bank \ay- 
ing disposed of it, Gates had a right to 
recover its value in an action for conver- 
sion. 


SUFFICIENCY OF PROTEST AND NOTICE OF DISHONOR—A CASE IN 
fhemies KENTUCKY. 


In Moreland’s Administrator v. Citi- 
zens Savings Bank, decided by the Court 
of Appeals of Kentucky, January 21, 
1903, the bank sought to hold the ac- 
commodation indorser and drawer on 
certain bills of exchange. Payment was 
defended on the grounds that the law 
was not observed in noting protest, giv- 
ing notice of protest, and writing the in- 
struments of protest by the notary pub- 
lic. As to some of the bills it appeared 
that the notary indorsed on each bill 
‘*protested for non-payment” with the 
day of the month and year and his offi- 
cial signature. ‘The instruments of pro. 
test were written either on the day the 
bills were protested or on a subsequent 
day, but notices of protest were duly 
mailed to the drawer and indorser of the 
several billson the day they were pro- 
tested. 

The court holds that the indorsement 
by the notary on the bills was a sufficient 
noting of the protest. It said that the 
noting or initial protest was originally un 
known to the law as distinguished from the 
protest but that it had grown into practice 
within recent years. If the instruments of 
protest are not written shortly after the 
demand and protest, the noting or initial 
protest is necessary as a basis for the in- 
strument of protest. If the instruments 
of protest are drawn up in sufficient time, 
this supersedes the necessity of noting; 
but if the noting of protest is made on 
the day the bill matured, the instruments 
of protest can be prepared thereafter. 


Here, the noting was sufficient and the 
protest valid. 

As to the other bills, the notary at- 
tached to each of them a memorandum 


‘showing protest, but when the instruments 


of protest were written he destroyed it 
as he had no further use for it. The de- 
fense urged that the preservation of these 
slips were essential to the validity of the 
protest in extenso, as they form a neces. 
sary part of the record in establishing 
the steps that must be taken in order to 
fix liability upon the drawer and indors. 
er. But the court said: The object of 
noting is to have a record from which 
the instrument of protest can be written, 
so a notary will not be required to rely 
upon his memory as to the facts. If the 
noting was made, the destruction of it, 
whether it was purposely or accidently 
done, could not invalidate the instrument 
of protest which was based upon it. It 
preserves the right of the notary to pre- 
pare the instrument, and when done, the 
essential steps have been taken to fix the 
liability upon the accommodation drawer 
and indorser. ‘The bill having been pro- 
tested for non-payment and notice hav- 
ing been given to the drawer and in- 
dorser, and noting having taken place, 
and the instrument of protest having been 
executed, the liability of the drawer and 
indorser was fixed. The destruction of 
the paper upon which the noting was 
made could not relieve them from liability 
that had attached by the necessary act 
of the notary. 
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\fter the several bills were drawn and 
before their maturity, the drawer made 
an assignment for the benefit of his 
creditors. The notices of protest were 
not sent to the assignee, but to the draw- 
er. The defense insisted that as the as- 
signee accepted the trust, and qualified 
as such assignee, notices of protest should 
have been given to him, instead of to the 
drawer, in order to bind the trust estate. 
The court said that the exact question 
presented had not been before the court 
and the text writers upon the question 
are extremely unsatisfactory; but it held 
that notice to the drawer was sufficient 
to preserve his liability, and, if his liabil- 
ity continued, there is no escape from the 
conclusion that the holder of the bills 
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was entitled to participate in the distribu- 
tion of the estate.* 

One of the bills read: ‘‘One Hundred 
and Eighty days pay to the order of” etc 
It was protested upon the idea that the 
bill was payable 180 days after date. The 
defense insisted that it was due within 
180 days. The court hold the words im- 
port that the bill was due 180 days after 
date. The parties did not mean that the 
money should be paid on or before 180 
days. 


* The rule provided by the Negotiable Instru- 
ments Law upon this point is as follows: “ Where 
a party has been adjudged a bankrupt or an in- 
solvent, or has made an assignment for the 
benefit of creditors, notice may be given either 
to the party himself or to his trustee or as- 
signee.” 


FRAUD AS A DEFENSE TO NOTE. 


People’s State Bank v. Ruxer, Appellate Court of Indiana, May 26, 1903. 


In an action by the bank against the 
maker of a negotiable note, indorsed to 
the bank by the payee, for value, before 
maturity, without notice of defenses, the 
court holds : 

1. Fraud in the procurement of the 
contract for or in connection with the 
consideration of a negotiable promissory 
note, in the hands of an innocent holder, 
will not bar his recovery. 


SUBSTITUTION OF DUPLICATE 


NOTE 


2. But where the signature to a note is 
secured by fraud going to the character 
of the paper, its maker having no inten- 
tion of signing a note, he will, in the 
absence of negligence in affixing his sig- 
nature or in failing to discover the fraud, 
be no more bound by it than he would_be 
if the signature was a total forgery. 


BY MAKER—STATUTE OF 


LIMITATIONS. 


Goodrich v. Case, supreme court of Ohio, March 31, 1903. 


Where the payee of a promissory note 
has died, and the note has come into the 
hands of his executor, and, being old and 
much worn, the maker, at the request of 
the executor, makes and delivers a true 
copy of the note to such executor, and 
destroys the original note, the intention 
of the parties being merely to renew the 
evidence of the old note, and that the 


new paper should stand for and instead 
of the old note, j 

Held (reversing circuit court): Suck 
substituted new note is not a written ac- 
knowledgment of the old note, nor a 
promise in writing to pay the same, so 
as to prevent the statute of limitations 
from running against the original note, 
under section 4992, Rev. St. 1892. 





THE BANKING 


CASHIER PAYING PRIVATE 

The supreme court of the United States 
has passed upon the controversy between 
the receiver of the Elmira National Bank 
and the Chase National Bank of New 
York, growing out of the attempt of the 
Elmira’s cashier to pay his individual 
debt of $15,000 to the Chase, with funds 
derived from the Elmira bank.* 

Bush, the cashier of the Elmira Na- 
tional Bank, personally owed the Chase 
National Bank, $15,000, evidenced by de- 
mand note, collaterally secured by his 
stock in the E!mira National Bank. ‘The 
troublesome times of 1893 had arrived, 
and on May 4, i893, Bush was called upon 
either to pay his debt or furnish addi- 
tional security. He came to New York 
with $8,000 cash, and his cashier's draft 
on the Elmira’s Philadelphia correspond- 
ent, payable to his individual order, for 
$7,000, to take up his note. It subsequent- 
ly appeared that Bush had taken this 
$7,000 from the vaults of the Elmira bank 
without authority. 

Mr. Porter, then vice-president of the 
Chase, declined to receive the draft on 
Philadelphia, as equivalent to cash, be- 
cause of the disturbed financial condition 
prevailing there. This form of settlement 
was, therefore, not made. but an agree- 
ment was made and carried out as follows: 

Bush gave his individual check on the 
Elmira bank to the Chase bank for the 
principal and interest of his debt, 
$15,012.50, certified by him payable at 
the Chase bank thus: 


Certified and accepted May 
5, 1893. Payable at Chase 
National Bank, New York. 
Elmira National Bank, 
By J. J. Bush, Cashier. 


_ Kankin, receiver v. Chase National Bank, 
U. S. Supreme Court, February 23, 1903. 
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DEBT WITH BANK’S MONEY. 


This check was received by the Chase 
and debited against the account of the 
Elmira bank. The $8,000 cash was at 
the same time received, and placed to 
the credit of the Elmira bank’s account; 
and the draft on Philadelphia was taken, 
its proceecs, when collected, to be credit- 
ed to the Elmira bank's account, which 
was subsequently done. Thus was Bush's 
individual note taken up. 

When the Philadelphia draft was finally 
given, it was made payable to Bush's 
order, as cashier. There was conflict in 
the testimony as to whether, when the 
draft was first tendered and refused, it 
was made payable by Bush, as cashier, to 
his individual order. Mr. Porter testi- 
fied it was so payable, and that it was 
subsequently changed and made payable 
to the order of Bush, as cashier, to carry 
out the settlement agreed upon. 

When this settlement was made, not 
only had the $8,000 cash been embezzled 
by Bush from his bank, but his account 
with the Elmira bank was overdrawn, and 
his own check, which he certified, conse- 
quently had no funds against it; further- 
more, the Elmira bank had no knowledge 
that it had been drawn and charged against 
it, which fact was only learned after the 
failure. 

It was shown, however, that at various 
times over a considerable period, Bush 
had drawn checks payable to his individ- 
ual order with which he paid his person. 
al debts and there was proof tending to 
show that the officers and directors of 
the Elmira bank knew, or had reason to 
know, of such checks. Other checks 
were also offered, from which it was con- 
tended the inference of implied authority 
could reasonably be drawn. 
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At the trial, the court instructed the 
jury that the check for $15,012.50, being 
acertification by the cashier of his individ- 
ual check, was void; that the Chase bank 
absolutely had no right to retain $12.50, 
represented by this check from the re- 
ceiver, and the question in the case was 
as to the right of the Chase to retain the 
$8,000 cash and the $7,000 draft. Con- 
cerning the cash, the jury were instructed 
that, although stolen, if it was received 
by the Chase in good faith, for payment 
of a valid debt, it need not be repaid. 
Concerning the $7,000 draft, the jury 
were told that, assuming it had been 
changed from one payable to Bush individ- 
ually to one payable to him as cashier, 
the only effect of this change was as a 
mere element of proof bearing on the 
good faith of the Chase, in taking the 
money and draft. The draft as finally 
taken was payable to Bush, as cashier. 
The question was, whether the Chase was 
entitled to retain its proceeds. On this, 
the jury were instructed that a cashier 
has no generalauthority to draw the bank’s 
drafts payable to his own order, for his 
individual debt, and the person receiving 
takes the risk that the check is given 
without authority. But express or im- 
plied authority might be conferred to 
draw such drafts. No express authority 
was shown in the case; hence if the El- 
mira bank was to be bound to a holder in 
good faith of the Philadelphia draft, it 
must be found by im)lication, The court 
reviewed all the facts connected with 
Busu’s course of dealing in drawing vari- 
ous checks to his individual orde’, and 
left it to the jury to decide whether, there- 
by, implied authority was conferred on 
Bush to draw the check in question. 

The jury awarded a verdict to the re- 
ceiver for $12.50 and interest, the Chase 
bank being thus declared entitled to re- 
tain the $8,000 cash and proceeds of the 
$7,coo draft. 


The above proceedings are now review- 
ed by the supreme court of the United 
States, which holds that the ruling as to the 
illegality of the $15,012.50 check hav- 
ing been acquiesced in by the Chase bank, 
is notopen to controversy in the present 
case; and that the error assigned by the 
receiver concerning the Chase bank being 
entitled to retain the $8,000 cash cannot 
be inquired into, because of the verdict of 
the jury that such cash was received as 
part payment in good faith; but the court 
holds, as to the $7,000 draft that the trial 
court erred in its instructions to the jury 
as to the right of the Chase bank to re- 
tain the $7,000 proceeds, this error re- 
quiring a reversal of the judgment, a set- 
ting aside the verdict and a new trial. 

The court puts out of view the $15,012.50 
check, for the reasons stated; and con- 
cerning the right of the Chase bank to 
retain the $8,000 cash, it says, this, too, 
is not open to inquiry because the fact 
that the Chase received the money in 
good faith in part payment of Bush’s note 
was determined by the jury, under ade- 
quate instructions by the court, in favor 
of the bank. This fact being established 
it “leaves open only the question whether 
one, who has in good faith received cur- 
rency in payment of an existing debt, can 
be compelled to repay such currency be- 
cause it subsequently develops that the 
currency paid had been embezzled by the 
one who made the payment. That under 
such conditions repayment cannot be 
exacted is elementary, and is not dis- 
puted.” 

But, concerning the $7,000 draft, and 
the error of the court in instructing the 
jury respecting it, the supreme court says: 
“ Conceding, without so deciding, the 
correctness of the ruling of the court be- 
low as to the right to imply authority on 
the part of the cashier to draw a draft in 
his official capacity in his individual favor 
from the course of previous business, we 
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fail to perceive its relevancy to the case 
before us. The draft for $7,000, which 
was collected by the Chase bank, was not 
drawn by the -cashier to his individual 
order, but was drawn by him as cashier 
to his order as cashier, and was indorsed 
for deposit to his credit as cashier. It 
was, therefore, but an order transferring 
the tunds of the Elmira bank, which were 
on deposit in the Philadelphia bank, to 
the deposit account of the Elmira bank 
with the Chase bank. ‘lrue it is that 
Bush, from one view of the testimony, 
first tendered a draft signed by himself 
as cashier to his individual order; but 
such draft was not taken by the Chase 
bank. . It may be, if the principles of au- 
thority implied from a course of business 
as announced by the lower court be sound, 
and if the facts brought this case within 
such a rule, if the Chase bank had taken 
the cashier’s draft to his individual order, 
it could have retained the money. We 
are not, however, called upon to pass 
upon the rights of the parties upon the 
basis of what might have been done, but 
alone upon what was done. We may not 
indulge in conjecture, but must dispose 
of the case as depending upon the real, 
not the imaginary, transaction. Measur- 
ing the rights of the parties by this rule, 
we see no escape from the conclusion that 
the money collected by the Chase bank 
for account of the Elmira bank was ob- 
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viously the property of the latter. (he 
draft on Philadelphia was refused bec: use 
of the delay which it was feared would 
attend its collection. The certified check 
was taken. It was for the entire cebt, 
principal and interest. It was at once 
charged. The sum tothe credit of the 
account of the Elmira bank when the 
check was charged was more than suff- 
cient to pay it. Upon the theory of the 
good faith of the transaction on the part 
of the Chase bank, its debt was paid and 
it could have no possible interest in the 
proceeds of the collection of the draft, 
Of course, on the theory that the Chase 
bank was suspicious of the legality of the 
certified check and of its right to debit 
the Elmira bank with it, the purpose to 
retain a right in the proceeds of the draft 
would be in reason conceivable. But to 
indulge in this hypothesis would be to 
assume the existence of bad faith, and 
hence to defeat the right to the proceeds 
of the draft and of the money as well. It 
foliows there was error committed in the 
instructions as to the right of the Chase 
bank to retain the $7,000 collected by it 
from the proceeds of the draft in favor 
of the Elmira bank, and the judgment of 
the circuit court of appeals is therefore 
reversed, and the case remanded to the 
circuit court, with directions to set aside 
the verdict and grant a new trial.”’ 


LIABILITY ON BOND OF ASSISTANT CASHIER. 


Fiala v. Ainsworth, Supreme Court of Nebraska, March 18, 1903. 


Where an officer of a bank gives a bond 
conditioned that he will ‘‘ honestly, faith- 
fully and efficiently’ perform bis duties, 


he and his sureties are liable for loss result- 
ing from his negligence, even though the 
directors may not have used due diligence. 





LEGAL DECISIONS. 


CERTIFICATE OF DEPOSIT 


AS A MEDIUM OF PAYMENT. 


Gallagher v. Ruffing, Supreme Court of Wisconsin, May 29, 1903. 


On May 25, rgo1, Gallagher sold Ruf- 
fing a farm at an agreed price of $9,000, 
and received therefor part cash, a mort- 
gage for part, and two certificates of de- 
posit in the German Exchange Bank of 
Chilton for $3,c00 and $200 respectively, 
payable on demand, but to draw interest 
only in case they ran three months, to 
wit, until July 16, rg01. Gallagher paid 
Ruffing the amount of accrued interest 
to date of transfer. The certificates were 
indorsed in blank by Ruffing. 

On July 16, 1901, the $3,000 certificate 
was transferred by Gallagher to a bank at 
Oconto for collection. Nothing was done 
with the $200 certificate. At the close 
ot business July 17, the German Exchange 
Bank was closed by the state examiner. 
Gallaghershortly afterward tendered Ruf- 
fing the $3,000 and $2oo0 certificates; then 
brought action to recover so much of 
the purchase price of the land. 

The trial court found there was no ex- 
press agreement between the parties that 
the certificates should be received as part 
payment and concluded they were not so 
received, and that $3,200 of the purchase 
price, with interest, was still due to 
Gallagher by Ruffing. 

The supreme court, in reviewing the 
case, holds: 

lhe giving of the promissory note or 
other evidence of indebtedness of a third 
person upon the purchase of property is 
presumptively in payment pro tanto of the 
agreed price. 

Indorsement thereof, so as to make 
the purchaser liable thereon, suffices to 
wholly overcome that presumption, and 
to cast the burden upon him to establish 


an actual agreement that the paper is so 
received. Inthe absence of such proof 
it will, when so indorsed, like his own no<e, 
be presumed to have been received only 
as security for the purchaser's own contin- 
ued indebtedness for the purchase price. 

The certificates of deposit were merely 
evidences of indebtedness of the bank to 
Ruffing, who indorsed the same generally, 
without reservation. Presumptively, 
therefore, they were not received in pay- 
ment, and the question of fact arose 
whether there was an actual agreement 
that they should be so received. 

Despite certain testimony tending 
strongly to show such actual agreement, 
the court feels itself bound to abide by 
the finding of fact that there was no ex- 
press agreement that the certificates 
should be received as part payment— 
there being no clear and overwhelming 
preponderance of evidence to the con- 
trary which would justify setting aside 
the finding. 

The result is, therefore, that-the balance 
of the purchase money has not been paid, 
and Ruffing is liable to Gallagher therefor, 

Ruffing objects to this result, contend- 
ing that Gallagher’s own negligence and 
laches were responsible for failure to rea- 
lize the money on the certificates. The 
court says, of course, the pledgee of the 
certificates owed the duty of reasonable 
care and diligence, but it is apparent 
that in the original transaction he was ex- 
pected not to present them for collection 
until the expiration of the three months, 
only at the end of which interest was pay- 
able thereon. The fact that accrued in- 
terest to the time of delivery was allowed 
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and paid, authorizes this inference. 
Hence, until that time, no laches or lack 
of diligence could be ascribed to Galla- 
gher in the absence of information tend- 
ing to throw doubt on the solvency and 
responsibility of the bank. On the day 
when interest was due, he proceeded to 
put the $3,000 certificate in process of 
collection, and immediately upon learning 
of its dishonor, hastened to the bank, 
but, of course, with futile result. This 
conduct does not justify an inference of 
negligence responsible for the loss. 
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Ruffing further objected that certain 
tempts to protest were not strictly for- 
mal, or in compliance with the law, but 
Gallagher owed no duty of protest as 
against Ruffing. He does not sue wu; 
the liability as indorser, butafter tender: 
back these certificates held as security, 
he sues upon the original liability of Ruf- 
fing to pay the purchase price for the 
farm. This he can do upon the author 
ity of the decided cases in Wisconsin. 

Judgment affirmed. 


MONEY PAID FOR LETTER OF CREDIT NOT A TRUST FUND. 


The Supreme court of Michigan, in a 
legal controversy between the firm of 
Knauth, Nachod & Kuhne, and the re- 
ceiver of theCity Savings Bank of De- 
troit, have decided* that a sum of money 
paid into the Detroit bank by the pur- 
chaser of a letter of credit, payments 
upon which were made by Knauth, Na- 
chod & Kuhne through their represen- 
tatives abroad, was not a trust fund, 
which could be charged with the pay- 
ments upon the letter of credit—the De- 
troit bank having failed—but that the 
last named firm had the rights of a gen- 
eral creditor only against the assets of 
the failed bank. 

In the case in question, one Milani, 
paid $400 to the City Savings Bank of 
Detroit and received a letter of credit for 
£80. The teller entered the amount 
upon a savings pass-book which the tel- 
ler kept and put the same in the savings 
account kept by the bank. He entered 
Milani’s name on a signature card, and 
wrote upon it “guaranty for a letter of 
credit.” This was done to prevent the 
payment of any portion of the same be- 
ing withdrawn, except as against the let- 
ter of credit, so that if a personal check 


° June 30, 1903. 


of Milani’s had come to the bank, not 
drawn on that letter of credit, it would 
not have been honored. 

Knauth, Nachod & Kuhne who had 
paid out certain of Milani’s drafts drawn 
on the letter of credit, claimed that the 
$400 paid the Detroit bank by Milani, 
was paid and received by the bank for 
the specific purpose of meeting the obli- 
gation to them under the letter of credit, 
that it was so treated by the bank, and 
since the fund into which it was placed 
was never depleted below the amount of 
this trust fund, they were entitled to be 
paid in full. But the court holds this 
claim untenable. it says that Milani paid 
his money to the bank for an undertaking 
to pay him, through others on demand, 
a lesser amount. This obligation was 
honored by other bankers, under some 
arrangement between the banks. This 
fund was never paid or received upon 
trust conditions, and there is nothing to 
justify giving them priority over other 
creditors. The entry and memorandum 
on the card was fully explained as pre- 
cautionary merely and not as giving Mil- 
ani rights superior to that of any other 
depositor. 
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UNAUTHORIZED BANK CHECKS—IDAHO. 


An act to punish the giving of checks or 
drafts on any bank or banking asso- 
ciation wherein the person so giving 
such check or draft shall not have 
sufficient funds or a credit for the 
payment of the same. 


Be it enacted by the Legislature of the 
state of Idaho: 

Section 1. Any person who shall in 
payment of any debt in whatsoever man- 
ner contracted give any check or draft 


upon any bank or banking association 
wherein such person shall not have suffi- 
cient funds or credit for the payment cf 
the same shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined 
not to exceed five hundred dollars or im- 
prisoned in the county jail not to exceed 
six months, or both such fine and im- 
prisonment. Approved the r4th day of 
February, 1903. 


FRAUDULENT CHECKS—INDIANA. 


Chapter 205, Laws 1903—An act provid 
ing that it shall be unlawful to ob- 
tain from another any money or prop- 
erty, wit» fraudulent intent, by color 
or aid of a check, draft or order, 
when the drawer or maker of such 
check, draft or order is not entitled 
todraw on the drawee or to order 
the delivery of the property, provid- 
ing a penalty therefor, and declar- 
ing the proof of certain facts to be 
prima facie evidence of such fraudu- 
lent intent. 

Section 1. Be it enacted by the General 
Assembly of the state of Indiana, that 
any person who, with intent to defraud, 
by color or aid of a check, draft or orcer 


for the payment of money or the delivery 


of property, although no express represen- 
tation is made in reference thereto, ob- 
tains from another any money or prop- 
erty, when the drawer or maker of such 
check, draft or order is not entitled to 
draw on the drawee for the sum specified 
therein, or to order the payment of the 
money or delivery of the property, shall 
be deemed guilty of felony, and upon 
conviction thereof, shall be fined in any 
sum not less than one hundred dollars 
($1oo) and not more than five thousand 
dollars ($5,000) to which may be added 
imprisonment in the State’s Prison not 
exceeding five (5) years. 
Approved March 9g, 1903. 


LOANS TO MARRIED WOMEN—INDIANA. 


Chapter 214, Laws 1903. An act relating 
to loans made to married women, 
and declarirg an emergency. 


Section 1. Be it enacted by the Gen- 
eral Assembly of the State of Indiana, 
That any married woman who shall here- 
after execute her promissory note, bond 


or other evidence of indebtedness, and 
deliver the same to any person, firm or 
corporation for the purpose of securing a 
loan, and such person, firm or corpora- 
tion shall make such loan and shall pay 
the proceeds thereof to such married 
woman in cash, or bycheck or draft drawn 
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payable to her order, and such married 
woman shall state under oath in writing 
the purpose for which such borrowed 
money is to be used, and if such affidavit 
shall show the same to be for her own 
separate use or the betterment of her 
property, or separate business, she shall 
not be permitted thereafter to claim that 
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such loan was made for the use or bene- 
fit of any person other than herself. 
Section 2. Whereas an emergency ex- 
ists for the immediate taking effect of this 
act, the same shall be in force from and 
after its passage. 
Approved March 9, 1903. 


MUNICIPAL INDEBTEDNESS NON-TAXABLE—INDIANA. 


Chapter 179, Laws 1903. Anactto ex- 
empt from taxation all bonds, notes 
and other evidences of interest-bear- 
ing debt issuec by the state or by 
municipal corporations. 

Section 1, Be itenacted by the Gen- 
eral Assembly of the state of Indiana, 


That all bonds, notes and other evidences 


of indebtedness hereafter issued by the 
state of Indiana or by municipal corpora- 
tions within the state upon which the said 
state or the said municipal corporations 
pay interest, shall be exempt from taxa- 
tion. 

Approved March g, 1903. 


CERTIFIED PURKLIC ACCOUNTANTS IN ILLINOIS. 


§ 1. Qualifications of certified public accountant 
use of title or abbreviation of title. 
. Examinations—when and how conducted. 
$ 3. Experienced accountant may be exempted 
from examination. 
. Examination fee—pay of examiners—expen- 
ses to be paid by fees. 
. Revocation of certificates. 
. Impersonating a certified public accountant 
—accountants from other states. 


Approved May 15, 1903. 


An act to regulate the profession of pub- 
lic accountants. 


Section 1. Be it enacted by the People 
of the State of Illinois, represented in 
the General Assembly: That any citizen 
of the United States or person who has 
duly declared his intention of becoming 
such citizen, having a place for the regular 
transaction of business as a_ professional 
accountant in the State of Illinois, being 
over the age of twenty-one years, of good 
moral character, being a graduate of a 
high school with a four year’s course, or 
having had an equivalent education, and 


who shall have received from tke Univer- 
sity of Illinois a certificate of his qualifi- 


cations to practice as a public expert ac 
countant as hereinafter provided, shall be 
styled and known as a “ Certified Public 
Accountant,” and no other person shall 
assume such title or use the abbreviation, 
**C. P. A.,” or any other words or letters 
to indicate that the person using the same 
is a certified public accountant. 

Sec. 2. The University of Illinois shal! 
determine the qualifications of persons 
who apply for certificates under this act, 
and shall make rules for the examination 
of the same, and for this latter purpose 
shall appoint three examiners, at least 
two of whom shall be skilled in the prac- 
tice of accounting and actively engaged 
therein in the State of Illinois, and the 
third shall be either an accountant of the 
grade herein described or an attorney 
skilled in commercial law. The time and 
place of holding the examination shall be 
duly advertised, for not less than three 
consecutive days, in one daily newspaper 
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published in each of the places where the 
examinations are to be held, not less than 
thirty days prior to the date of each ex- 
amination. The @xamination — shall be 
in ** Theory of Ac@ounts,” “Practical Ac- 
counting,” “ Auditing” and ‘ Commer- 
cial Law” as affecting aecountancy. The 
examinations shall take place as often as 
may be necessary in the opinion of the 
university, but not less frequently than 
once a year. 

Section 3. The University of lilinois 
may, in their discretion, under regula- 
tions provided by their rules, waive all or 
any part of the examination of any appli- 
cant possessing the qualifications men- 
tioned in section 1 who shall have had 
five successive years’ previous experience 
asa public accountant previous to the 
date of application, who shall apply in writ- 
ing within one year after the passage of 
this act, and who shall have been prac- 
ticing in this State as a public account- 
aut, on his own account, for a period of 
not less than one year next prior to the 
passage of this act; also to any person 
who shall have been actively in practice 
as a public accountant for not less than 
five years next prior to the passage of 
this act, outside of the State of Illinois, 
who shall have passed an examination 
equivalent, in the opinion of the Univer- 
sity of Lllinois, to the examination to be 
held under the provisions of this act. 

Section 4. (a) ‘The university shall 
charge for the examination and certifi- 
cate afee of twenty-five dollars ($25) to 
meet the expenses of such examinations. 
This fee shall be payable by the appli- 
cant at the time of filing his application. 

(b) The examiners appointed by the 
University of Illinois shall be paid for the 
purposes of this act for the time actually 
expended in the pursuance of the duties 
imposed upon them by this act, an amount 
not exceeding ten dollars ($10) per day, 
and they shall be further entitled to their 
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necessary traveling expenses. All expen- 
ses provided for by this act must be paid 
from the receipts under this act, and no 
expense incurred under this act shall be 
a charge against the funds of the univer- 
sity. 

(c) From the fees collected under sec- 
tion 4, the University of Illinois shall 
pay all the expenses incident to the ex- 
aminations held under this act, the ex- 
penses of issuing certificates, the travel- 
ing expenses of the examiners, and their 
compensation while performing their 
duties under this act. 

Section 5. ‘The university may revoke 
any certificate issued under the provisions 
of this act, for unprofessional conduct or 
other sufficient cause, provided that writ- 
ten notice shall have been previously 
mailed to the holder of such certificate 
twenty days before any hearing thereon, 
stating the cause for such contemplated 
action, and appointing a date for a full 
hearing thereof by the university: Axnd, 
provided, further, that no certificate shall 
be revoked until a hearing shall have 
been had. 

Section 6. If any person shall rep- 
resent himself to the public as having re- 
ceived a certificate as provided in this 
act, or sha!l assume to practice as a cer- 
tified public accountant, or use the ab- 
breviation C. P. A., or any similar words 
or letters to indicate that the person 
using the same is a certified public ac- 
countant, without having received such 
certificate; or if any person having re- 
ceived a certificate as provided in this 
act, and having thereafter lost such cer- 
tificate by revocation as herein provided, 
shall continue to practice as a certified 
public accountant he shall be deemed 
guilty of a misdemeanor and, upon con- 
viction thereof, shall be fined a sum not 
exceeding two hundred dollars (200) for 
each offense: provided, that nothing here- 
in contained shall operate to prevent a 
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certified public accountant who is the 
lawful holder of a certificate issued in 
compliance with the laws of another state, 


from practicing as such within this State, 
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and styling himself a certified public ac- 
countant. 
Approved May 15, 1903. 


” 


ACKNOWLEDGMENTS BEFORE NOTARY-STOCKHOLDERS—ILLINO|s. 


An act to legalize acknowledgments of 
deeds, mortgages and other instru- 
ments in writing, heretofore taken 
by any notary public, justice of the 
peace or other officer, who may have 
been a stockholder in any such cor- 
poration at the time of taking such 
acknowledgment. 


Section 1. Be it enacted by the People 
ef the State of Illinois, etc.: That all 
deeds, mortgages or other instruments in 
writing, relating to or affecting any real 
estate situated in this state, wherein a 
corporation was or may be the grantor, 
mortgagor, grantee, or mortgagee, which 
have been acknowledged or proven before 
any notary public, justice of the peace or 
other officer authorized by the statutes of 
this state to take acknowledgments of 
such instruments in writing, when so ac- 
knowledged or proven, in conformity with 
the statutes of this state, shall be ad- 


MUTILATION OF C¢ 


The Houston Clearing House Association, 
has adopted the following resclutions to stamp 
and deface counterfeit coins and bank notes 
presented over the counters of the members: 


Resolved, That the tollowing provisions 
being those of the act of Congress of June 30, 
1876 (part of Section 3583 of the United States 
Compiled Statutes of 1901), viz.: 

“That all United States officers charged with 
the receipt or disbursement of public moneys, 
and all officers of National banks, shall stamp or 
write in plain letters the word ‘ counterfeit,’ * al- 
tered,’ or * worthless’ upon all fraudulent notes 
issued in the formof, and intended to circulate as 
money, which shall be presented at their places 
of business ; and if such officers shall wrongly 
stamp any genuine note of the United States, 
or of the National banks, they shall upon pres- 
entation, redeem such notes at the face value 
thereof ’’; are hereby constituted a rule to be 
strictly observed by all members of this asso- 


judged and treated by all courts of this 
state as legally executed and acknow- 
iedged or proven, notwithstanding such 
acknowledgments or proof of the execu. 
tion thereof were taken before a notary 
public, justice of the peace, or such other 
officer who was, or may have been at the 
time of such acknowledgment, a _ stock- 
holder or officer of such corporation; and 
all such acknowledgments or proof of 
such deeds, mortgages or other instru- 
ments in writing heretofore taken before 
any such notaries public or other officers, 
who were at the time of Such execution, 
acknowledgment or proof, a stockholder 
or officer of such corporation, are hereby 
legalized. 

Section 2. Whereasan emergency ex- 
ists, therefore this act shall take effect 
from and after its passage. 

Approved May 15, 1903. 


YUNTERFEIT MONEY. 


ciation and all bankers clearing through them, 
provided that when the * counterfeit” is used 
the letters thereof shall be stamped with in- 
delible rubber stamp on the face of such_ bill, 
such letters to be not less than half an inch in 
height ; and 

Furthermore resolved, that all spurious coins 
coming into the hands of the members or 
non-members as above shall be defaced by 
legibly indenting the word “ bad” on both sides 
thereof with a steel punch; and 

Further resolved, that this rule shall apply 
also to fraudulent Canadian coin and Govern- 
ment or bank notes. 


The seven banks of Houston have been 
plied with stamps bearing the word * counter- 
feit,” and with steel punches bearing the word 
“bad” to indent coins on both sides. The 
Houston banks are the first in the state to 
adopt this plan. 


sup- 
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RECENT BANKERS’ CONVENTIONS. 


MINNESOTA. 


lhe fourteenth annual convention of the 
Minnesota Bankers’ Association was held at 
St. Paul, Minnesota, on July 7th and 8th. The 
subject of Bank Money Orders was extensively 
A committee was appointed to de- 
sign a uniform form of money order, to be used 
by all bankers in the state for their money orders. 

This committee consisting of Mr. O H. 
Havill, Chairman, Mr. F. C. Thornton, and Mr. 
Jos. Chapman, Jr., have adopted a design of a 
money order identically the same as a bank 
draft, and to be used A specimen 
form is as follows: 


discussed. 


as such. 


MONEY ORDER 
PAYABLE ANYWHERE IN THE 
UNITED 


CHEAPEST SAFEST A 
CONVENIENT WAY 


The subject of currency also occupied con- 
siderable of the attention of the Convention. 
Hon. Charles N. Fowler set forth his views at 
length upon “ Necessary Financial and Cur- 
rency Legislation.” 
by a debate, in which Mr. Palmer of Iowa, Mr. 
Griffith, Mr. Haven, Mr. Stickney, Mr. .Laird, 
Mr. Mitchell, Mr. Barnes and Mr. Fowier par- 
ticipated. At the conclusion of the debate, Mr. 
Fowler was tendered a rising vote of thanks. 
On the day following the debate with Mr. Fow- 
ler, Hon. Charles G. Dawes spoke upon “ Asset 
Currency and Branch Banking ” under the cap- 
tion “ Proposed Changes in our Banking Laws,” 
ably expounding his well-known views. 

he following resolutions were adopted by 
the Convention: 


His address was followed 


Be it resolved, by this, the Minnesota Bank- 
ers’ Association, in convention assembled in 
St. Paul: 

First—That we reaffirm the resolutions adopt- 
ed at Crookston in 1902, condemning branch 
banking, and hereby affirm our continued op- 
position to same. 

Second—That we favor a uniform system of 
bank money orders, and request our officers to use 
their best efforts to bring same into general use. 

Third—Resolved, That we extend congratula- 
tions to the banks of the state of Minnesota on 
the good financial record they have made, there 
not having been a single failure in private, state 
or national banks in 1902, nor to this date in 
1903; and we ask the co-operation of the bank 
officials of the state that this record may be 
maintained through the ensuing year. 


Fourth—Resolved, That the practice of allow- 
ing overdrafts is not conducive to good, safe, 
conservative banking, and we hereby express 
our disapproval of that mode of allowing a cus- 
tomer to borrow money. 

Fifth—Whereas, It is a well-known fact that 
many corporations are issuing stocks and bonds 
far in excess of the value and cost of the prop- 
erty which they represent ; and 

Whereas, Such corporations, in order to pay 
dividends on such over-issue of stocks and 
bonds, charge excessive and exorbitant prices 
for transportation and for manufactured articles, 
which have to be borne by the consumer ; 

Therefore, be it resolved, by the bankers of 
Minnesota, in convention assembled, that they 
are opposed to and do hereby condemn the is- 
suing of stocks and bonds by any corporation 
in excess of the value of the property which 
they represent ; and we do hereby request our 
senators and congressmen to use their utmost 
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endeavors to secure the passage of a law _plac- 
ing all corporations, except banks, which are 
under national and state control, under the con- 
trol and subject to the supervision of the Bureau 
of Corporations, in the Department of Com- 
merce, requiring said Bureau to certify to the 
payment of the capital of such corporations, and 
to the issue of all stocks and bonds, but not in 


excess of the value of the property which they 
represent. 


Sixth—Resolved, That the thanks of this asso- 
ciation be extended to Congressman Fowler and 
Ex-Comptroller of the Currency C. G. Dawes, 
for the excellent and instructive addresses de- 
livered before this convention. 

Resolved, That thanks of the bankers of the 
state of Minnesota are due, and are hereby ex- 
tended to the banking fraternity of St. Paul, 
and the Commercial Club, for the courtesy and 
attention shown our members during this ses- 


sion. 

Resolution number 5 created some discussion 
as to the advisability of adopting it, some of 
the members thinking it would be unwise, but 
by a majority vote, paragraph 5 was left in the 
reported resolutions, which were then adopted 
in their entirety by the Convention. 

A report of the doings of St. Paul Chapter 
American Institute of Bank Clerks was made 
to the Convention by O. M. Nelson, President. 
Papers were also read by Mr. A. L. Ward of 
Fairmont on “ Bank Credit to Customers”; on 
“Bank Burglary Insurance” by Mr. Charles 
Bradford of Monticello; on * Banking Legisla- 
tion” by A. D. Stephens of Crookston; and 
Groups number 1 and number 7 of the Asso- 
ciation also made reports through Mr. C. T. 
Tupper of Worthington and Mr. F. C. Thorn- 
ton of Benson, respectively. 

Officers: President, A. C. Anderson, St. Paul ; 
Vice-President, O. H. Haviil, St. Cloud; Treas- 
urer, George H. Prince, St. Paul; 
Joseph Chapman, Jr., Minneapolis. 


Secretary 


ILLINOIS AND IOWA. 


On July 28th and 29th, the Illinois Bankers’ 
Association held its annual meeting at Rock 
Island, and on the same dates the lowa Bank- 
ers’ Association held its annual convention at 
Davenport, the two associations meeting in 
joint convention on July 29th at Davenport for 
a discussion of the currency question, introduced 
by Congressman Charles N. Fowler. 

At the convention of Illinois bankers, Presi- 
dent Russel, in his annual address, reviewed 
banking conditions, and gave an interesting sum- 
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mary of the history of banking in the sta-e, 
calling attention to the two laws passed at tle 
last session of the Illinois legislature upon tie 
assessment of banks and concerning the punis!i- 
ment for receiving deposits when _ insolve 
John L. Hamilton, of Hoopeston, submitted a 
report of the delegates to the American Bank- 
ers’ Convention. and Frank P. Judson of Chic- 
ago, the efficient secretary of the Association, 
reviewed the work done for the year and thie 
beneficial results of the protective department 
newly established by the Association. Of the 
eleven hundred banks and bankers in Illinois 
there are now over 830 on the roll of member- 
ship, and the number is constantly increasing. 
The gain in membership during the last year 
has been stimulated, Mr. Judson said, by the 
issue of a little book called ‘“* The Members |)i- 
rectory,” by the executive council as a matter of 
experiment. 

The new officers of the Illinois Bankers As- 
sociation are: President, William George, Au- 
rora; First Vice-President, E. D. Durnham, 
Onarga; Secretary Frank P. Judson, Chicago; 
Treasurer, H. C. Hamilton, Girard. 

The following resolution was adopted by the 
Illinois Bankers Association, and, being  trans- 
mitted by Secretary Judson to the Iowa Con- 
vention, was also there adopted: 

Resolved, that this Convention appoint a com- 
mittee of tive members of this Association whose 
duty it may be to confer and act in conjunction 
with a like committee appointed by the Chicago 
Bankers’ Club, and like committees appointed 
by other state bankers associations, to follow 
all proposed federal legislation chenging the 
present banking law or affecting banking inter- 
ests, and to take such action relative to the same 
#s they may deem best. 

These committees were appointed by the re- 
spective associations. 

At the Iowa Convention, held at Davenport, 
Mr. Homer Miller, of Des Moines, the President, 
referred to various matters affecting the interests 
of the banks, including the subject of redistrict- 
ing the State in the group system; and, as a 
remedy for the evils of free exchange, he sug- 
gested the making of a small charge for every 
check that comes to a bank from any source ex- 
cepting those paid over its own counter. As a 
means of heading off runs on solvent banks _ in 
time of panic, he recommended the organiza- 
tion of country clearing houses, with officers 
and committees, so that, when any member is 
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experiencing a run, he would be able to get 
certificates for the amount of his good bills re- 
ceivable which the committee would take. These 
backed by his loans deposited 
against them and the combined assets of all the 
banks in the Clearing House, would certainly 
restore confidence in any community. Secre- 
tary Dinwiddie made a report reviewing the 
work of the year and showing that the state, 
during the past year, has been substantially free 
from crooks. 


certificates, 


The committee on resolutions reported the fol- 
lowing, which were adopted : 
Be it resolved: 


1. That we reaffirm our former action con- 
demning brazch banking and hereby continue 
our Opposition to same. 

2. That we favor a uniform system of bank 
money orders, and suggest that the president 
appoint a committee of three to formulate the 
necessary regulations for placing the systems in 
operation, among the members of this associa- 
tion, and that the secretary procure and dis- 
tribute such blanks and advertising matter as 
directed by said committee. 

3. That we oppose the practice of many cor- 
porations now issuing stock and bonds in ex- 
cess of the actual value of the property which 
they represent, and we ask such legislation at 
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the hands of the State and nation as_ will 
absolutely prevent such over-issues, and which 
will result in the punishment of all parties en- 
gaging in this ruinous practice. 

4. That $2,000 be transferred from the gen- 
eral fund to the protective fund. 


The new officers are: President, L. F. Potter, 
Harlan; Vice-President, F. Y. Loske, Sibley; 
Treasurer, D. H. McKee, Medianapolis ; 
tary, J. M. Dinwiddie, Cedar Rapids. 

At the joint Convention, held at Davenport 
on July 29th, Congressman Charles N. Fowler 
made an extended address, expressing in detail 
his views upon the necessary changes in the 
laws governing currency issue, and taking occa- 
sion to reply to the arguments made at various 
times by Hon. Charles G. Dawes in different 
parts of the country. 


Secre- 


At the close of Congressman Fowler's speech, 
resolutions were adopted to the effect that the 
joint convention had been both profitable and 
pleasant, and expressing the hope of another 
joint convention in the future; also tendering 
thanks to the bankers of Davenport and Rock 
Island for their many courtesies and entertain- 
ments, and also to the speakers for the instruc- 
tive addresses. 


THE SAVINGS BANK SECTION, AMERICAN BANKERS’ ASSOCIATION, 


The next Annual Convention of “ The Sav- 
ings Bank Section’ of the American Bankers’ 
Association will take place in San Francisco on 
October 2oth, at 3 P. M. in the Maple Room of 
the Palace Hotel. This is the first Convention 
of the newly-created Section, and Mr. Han- 
hart, the secretary, expresses the hope that the 
Savings banks throughout the country will make 
it.a success by sending their representatives to 
be present. The subjects to be discussed, 
among others, will be: * Bonds, ” ** Taxation, ” 


“ Advertising,” ‘“ Small 
counts, "’ etc. 

The officers are: Chairman, Myron T. Her- 
rick, President Society for Savings, Cleveland, 
Ohio. Vice-Chairman, James McMahon, Presi- 
dent Emigrant Industrial Savings Bank, New 
York. Chairman Executive Committee, G. 
Byron Latimer, Secretary Irving Savings In- 
stitution, New York. Secretary, William Han- 
hart, 261 Broadway, New York. 


Banks,” “ Trust Ac- 


DEATH OF JAMES JOEL PERRIN, 


James Joel Perrin, the well-known and re- 
spected banker of Lafayette, Indiana, died on 
July 27th at his home in Lafayette, of paralysis. 
Mr. Perrin was born May 23, 1829 at Fincastle, 
Va. He was a farmer lad and afterwards en- 
tered mercantile business wherein he acquired 
a competence. In 1869, he came to Lafayette 
and started the Traders’ Tank. Later he 
opened a private bank, which became the 
Indiana National, and the bank bought the site 
at the corner of Fourth and Main streets and 
built the Perrin Bank Building. In 1892, the 
charter of the Indiana National expired and the 
Perrin National was organized, with Mr. Perrin 


at the head On July 1, 1902,the Perrin Na- 
tional and the Merchants National consolidated, 
and Mr. Perrin ceased active business, becom- 
ing Director of the merged institution. Mr. 
Perrin founded the Lafayette Public Library in 
1882. His business career was a model of in- 
tegrity and he was generous to a high degree. 
He was one of Lafayette’s best and most bene- 
ficent citizens. Mr. Perrin leaves surviving, a 
brother, Henry Perrin, of Frankfort, and two 
sons, William H. Perrin of the Merchants Na- 
tional of Lafayette and John Perrin of the 
American National Bank of Indianapolis. 
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BANKING IN NEW ORLEANS. 


Below is an interesting statement prepared 
by Mr. Edward Herndon, Manager of the New 
Orleans Clearing-House, furnishing a compari- 
son of the statistics of the local banks on June 
30, the last day of the fiscal year in 1899, 1902 
and 1903. The figures are particularly impor- 
tant, as they show not merely the changes com- 
pared with a year ago, but with four years ago, 
a date just prior to the commencement of the 
great development in local banking, which is 
now in evidence. 

Four years ago there were fifteen banks in 
New Orleans with a capital aggregating $4,580,- 
200, and surplus, including undivided profits, of 
$3.443,003. On June 30 last, the number of 
banks were nineteen, or four more than in 1899, 
while the capital had increased to $7,980,200, 
and the surplus and profits to $7,586,594, a 
gain of both items together of just about 100 
percent. In this connection it is worth noting 
that at the present time the surplus practically 
equals the capital of the banks. 

That the wealth of the community has kept 
pace with the growth of the banks is shown by 
the fact that deposits now are $58,079,600 as 
compared with $28,864,060 on June 30, 1899, an 
increase of over 100 per cent. The banks have 
also been able to help business enterprise and 
development more than ever, as the record of 
loans outstanding shows $45,076,220 as com- 
pared with only $19,727,510 four years ago, an 
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COMPARATIVE STATEMENT 


increase of $25,348,709. The banks, theref: 
are assisting the community to the extent 
considerably more than double the volume 
such assistance in 1899. 

The figures above quoted are enough toshv 
that the business of the banks has greatly in- 
creased ; in fact, practically doubled, but if any 
further proof were necessary the record of clear- 
ings passing through the Clearing-House fur- 
nishes ample testimony. 
Year ending June 30, 
Year ending June 30, 
Year ending June 30, 


Year ending June 30, 
Year ending June 30, 


The soundness and prosperity of local banks 
is a matter of first importance to any commun- 
ity, hence there is reason for congratulation at 
the fine showing made by the New Orleans 
financial institutions during the past year. Far- 
seeing people believe that the city is on the 
threshold of a great banking development. It 
has been amply proven that there is a very 
profitable field in New Orleans for the invest- 
ment of capital, and it is impossible to believe 
that this movement recently set in can or will 
be checked in the near future. The fact that 
the enhanced banking resources of New Orleans 
are being fully taxed to supply trade require- 
ments is the strongest possible proof that there 
is abundant room for further extension of its 
banking facilities. 


The clearings show : 
$429,074,534 
495,274,842 
599,379,315 
637.476.999 


721,926,720 


ORLEANS, LA., BASED ON STATEMENTS 


RENDERED JUNE 30, 1899, 1902, 1908. 





Capital. | 


Surplus and 
| Profits. 


Total 


Loans. ; 
Resources. 


Deposits. 


a ————, . eid 
June 30, 1899. 15 Banks|$4,580,200 00 |$3,443,893 64 $28,864,060 94 $19,727,510 75 ($38,013,930 36 


June 30, 19¢2. 18 Banks 
June 30, 1903.19 Banks 
Increase 1902 over 1899 
Increase 1903 over 1899 
Increase 1903 over 1902 


2,250,000 00 | 


Clearings year ending June 30, 
Clearings year ending June 30, 
Clearings year ending June 30, 
Clearings year ending June 30, 
Clearings year ending June 30, 


5+730,200 00 | 5.708.974 69 2,910,400 22| 31,823,354 04 | 
7.980,200 00 | 7,586,594 55 | 

| | 
1,150,000 00 | 2,365,081 05 | 
3,400,000 00 | 4,142,700 91 | 29.215,539 88 
1,877,619 86| 15,169,200 60 


55,673,799 98 
77,356,346 36 
17,659,869 62 


39,342,416 00 
| 21,682,546 35 


58,079,600 82!) 45,076,220 06 
14,046,339 28 | 12,095,843 29 | 
25,348,709 31 
13,252,866 02 


$429,074,534 00 
495,274,842 00 
599,379,315 00 
637,476,999 00 
721,926,720 00 


1899 
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THE COMING 


CONVENTION OF CHAPTERS 


e OF THE 


AMERICAN 


rhe coming convention of chapters of the 
American Institute of Bank Clerks will be held 
at Cleveland, Ohio, September 18 and 19, 1903. 
All signs point to a most promising gathering 
at which the young bank men of different sec- 
tions will meet, make pleasant personal ac- 
quaintances, learn at first hand what each chap- 
ter has been doing in their respective fields of 
work, profit by a mutual interchange of experi- 
ences and views, listen to addresses and words 
of encouragement from prominent members of 
the banking fraternity, engage in an inter-city 
debate, and discuss educational and other mat- 
ters of interest to the future success of the in- 
dividual chapters and of the organization as a 
whole. 

The following is the Committee of Arrange- 
ments for the Convention: 

F. I. Kent, Chairman, Chicago Chapter, with 
First National Bank, Chicago, Ill. S. Ludlow, 
Jr.. Secretary, New York Chapter, with Fourth 
National Bank, New York City. Alfred M. 
Barrett, Treasurer, Alexander Hamilton Chap- 
ter, with Western National Bank, New York 
City. D. C. Wills, Pittsburg Chapter, with 
Mellon National Bank, Pittsburg, Pa. Everett E. 
Kehew, Pittsburg Chapter, with Keystone Bank, 
Clay Herrick, Cleveland Chap- 
ter with City Trust Company, Cleveland, Ohio. 
C. W. Dupuis, Cincinnati Chapter, with West- 
ern-German Bank, Cincinnati, Ohio. J. C. Fen- 
hagen, Baltimore Chapter, with Merchants Na- 
tional Bank, Baltimore, Md. R. M. Richter, 
St. Louis Chapter, with International Bank, St. 
Louis, Mo. 

The JOURNAL is desirous of seeing a large 
and enthusiastic attendance and a successful 
outcome of the meeting, and, in furtherance of 
that end, we have requested representatives of 
the various Chapters to communicate, for publi- 
cation in the JOURNAL, a brief statement nam- 
ing the delegates and of the prospective attend- 
ance of the members from their Chapters, to- 


Pittsburg, Pa. 


INSTITUTE OF BANK CLERKS. 


‘gether with any other pertinent facts showing 


the interest taken by the Chapter members in 
the prospective Convention and their views and 
expectations as to what will be accomplished. 

We have received the statements and com- 
munications published below: 


CLEVELAND. 


From Clay Herrick, President of Cleveland 
Chapter, we have the following : 

“ Cleveland Chapter is looking forward to the 
Convention with anticipation of much pleasure 
and profit, not only to Cleveland Chapter but 
to every Chapter in the Institute that will be 
privileged to send representatives. The smaller 
gatherings thus far held have shown that the 
bringing together of even two or three Chapters 
results in great good. Ideas are interchanged, 
friendships are formed, enthusiasm is made to 
spread. 

“ The plans for the Convention will give oppor- 
tunity for comparing methods of Chapter work, 
and for making acquaintances among bank 
clerks from every section of the country; and 
no live delegate can help taking back with him 
a great amount of enthusiasm for Chapter work 
and for more earnest performance of his daily 
duties. 

“ Beginning Friday morning, September 18, 
after an opportunity for those who arrive early 
to become acquainted, the Convention will last, 
with needed recess, until Saturday noon. Be- 
sides routine business, papers and discussions 
on Chapter work will be given, and at least one 
banker of national prominence will make an ad- 
dress. The debate, in which six chapters will 
take part, will occur Friday evening. Saturday 
afternoon will be devoted to sight-seeing and 
entertainment provided by Cleveland Chapter, 
and the same evening occurs the Banquet which 
the local Chapter gives to visiting delegates. 
If any delegate fails to get both pleasure and 
profit from his visit, it will be his own fault. 
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Cleveland Chapter extends a most cordial in- 
vitation to each Chapter to send its full quota of 
representatives and assures them of a _ hearty 
welcome.” 

CHICAGO. 


Ralph C. Wilson, President of Chicago Chap- 
ter, writes : 

“ Chicago Chapter will send sixteen delegates 
to the Convention in a special car together with 
St. Paul, Minneapolis and Milwaukee. 
members of the Chapter, not delegates, will at- 
tend at their own expense and on their own 
time taken from vacations. This illustrates the 
interest shown here in the Convention, and also 
proves that Chicago Chapter is not sulking be- 
cause it lost its wish to hold the first meeting 
in this city. 

“Chicago Chapter expects three things : 

“ A change of name for the Institute. 

“ A national emblem. 

“ A lifting up by those who attend from the 
desk to a bruader view of banking as a_profes- 
sion, rather than a bread-winning occupation. 

“ These three things, of c urse, outside of the 
pleasure of the trip.” 

F. I. Kent, Delegate-at-Large, First Nat. Bank. 

Delegates—R. C. Wilson, with Bankers’ Na- 
tional Bank; J. F. Craddock, with Continental 
National Bank; W. E. Walker, with Corn Ex- 
change National Bank; R. W. Saunders, with 
Merchants’ Loan & Trust Co.; G. L. Tomlin- 
son, with Illinois Trust & Savings Bank: C. F. 
Hoerr, with First National Bank; G. K. Wads- 
worth, with American Trust & Savings Bank; 
John R. Burgess, with Drovers Deposit National 
Bank. 

Alternates—J. G. Orchard, with Bank of Mon- 
treal; Thos. Jansen, with National Bank of the 
Republic; M. J. Berg, with First National Bank ; 
Locke Perfitt, with Corn Exchange National 
Bank; A. K. Parker, with Continental National 
Bank; C. W. Alison, with Northern Trust Co. ; 
E. N. Johnson, with Commercial National Bank ; 
E. F. Peebles, with National Live Stock Bank. 


ALEXANDER HAMILTON, 


President E. H. Cook, of the Alexander 
Hamilton Chapter, has appointed the following 
delegates and alternates to the Cleveland Con- 
vention of Bank Clerks. 

Delegates—Ernest H. Cook, with Plaza 
Bank ; Jesse C. Joy, with Hamilton Bank; G. 


Several 
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Lawrence Pegram, with Colonial Bank: \\m. 
E. Knox, with Bowery Savings Bank; Wm. E, 
Stevens, with Dollar Savings Bank; Ri 
Purdy, with Mechanics & Traders Bank 

Delegate ai Large—Alfred M. Barrett, with 
Western National Bank of the United States in 
New York. 

Alternates — John Bambey, with Kn 
bocker Trust Co.; J. Edward Weeks, with 
Chemical National Bank; Chas. Grant, with 
Mercantile National Bank; Wm. Thompson, 
with West Side Bank; S. Seligman, with Na- 
tional Shoe & Leather Bank. 

Alexander Hamilton Chapter is much 
ested in this coming convention, for severa 
sons. First, because thisis the first conventi 
second, because there is much work to be done 
in the interest of the Bank Clerk; third, be- 
cause this convention will do much to bring 
together in one body men who are interested 
in the Institute. 

The delegates who attend this convention 
will get a better understanding of the exact con- 
dition of the Institute, and will go away with a 
determination to work hard to make the bank 
clerks movement of great help to themselves 
and the banks that employ them. 


ard 


ker- 


NEW YORK. 

New York Chapter has issued the following 
statement : 

Mr. Bauer, President of New York Chapter 
American Institute of Bank Clerks, has appoint- 
ed the following delegates and alternates to rep- 
resent New York Chapter and banks at the 
Convention. The banks from which these dele- 
gates and alternates have been selected have 
been requested to facilitate the young men in 
their effort to attend. Chapters from other cities 
are taking an active interest in the affair, and, 
from reports which are coming in, it is anticipa- 
ted that the attendance will be large and enthu- 
siastic. New York City does not intend to be 
behind in the support of the work being done 
by the Institute members, and for this re :son 
special efforts are being made to insure all of 
the delegates appointed being in attendance. 
The men in charge of the New York delegation 
hope to send at least a carload of delegates to 
represent the three Chapters in Greater New 
York : 

Delegates—J. C. Martine, with National City 





AMERICAN INSTITUTE OF BANK CLERKS’ CONVENTION. 


Bank ; R.,Hockey, with Bowling Green Trust 
Company ; J. F. Flaacke, with Chemical Na- 
tional Bank; J. L. Miller, with Shoe & Leather 
National Bank; C. C. Dickson, with Title 
Guarantee & Trust Co.; W. M. Rosendale, with 
Market & Fulton National Bank; C. H. Kretz, 
with National Park Bank; J. A. Neilson, with 
Brown Brothers & Company; R. J. Phair, with 
Fifth Avenue Bank; O. H. Cheney, with Gar- 
field National Bank; F. A. Knolhoff, with Irving 
National Bank ; H, L. Braynard, with Gallatin 
National Bank; S Ludlow, Jr., with Fourth Na- 
tional Bank; M. Bauer, Delegate at Large, with 
American Exchange National Bank. 

Alternates—F. W. Black, with North Ameri- 
can Trust Co.; N. F. Feickert, with Plainfield 
Trust Company; M. A. Fowler, with Bank of 
the Metropolis; J. C. Emory, with Seaboard 
National Bank; W. H. Purdy, with Chase Na- 
tional Bank; C.S. Wandling, with New York 
Savings Bank ; Frank R. DeLuise, with National 
Bank of North America; N. D. Alling, with 
Nassau Bank ; A. L. Ward, with Van Norden 
Trust Company; C. A. Ingalls, with First Na- 
tional Bank, Stapleton, S. 1.; W. S. Pulsford, 
with Merchants National Bank; E. N. Wilson, 
with Hanover National Bank; E M. Riley, with 
Central National Bank. 


PITTSBURGH. 


Everett E. Kehew, Chairman of Pittsburgh 
Chapter, sends us the following list of delegates 
and alternates who will represent the Chapter 
at the Convention : 

LD. C. Wills, Mellon National Bank; E. S. 
Eggers, N. Holmes & Son; E. P. McMillan, 
Enterprise National, Allegheny; J. S. Carr, 
Union Trust Company; Everett E. Kehew, 
Keystone Bank; Martin N. Ballard, Union Na- 
tional; George H. Fulton, Fourth National; Ira 
C. Harper, Home Trust Company; J. S. 
Schwartz, City Deposit Bank; F. L. Stout, 
Commonwealth Real Estate & Trust Company ; 
H. J. Peairs, Second National; T. A. McNary, 
First National, Allegheny. The alternates are: 
Charles H. Book, Fidelity Title & Trust; J. B. 
Crist, Mellon National; C. M. Corbit, City De- 
posit: R. H. McMichael, Bank of Pittsburgh ; 
J. R. Mehaffey, Iron City National; C. V. Tiers, 
Dollar Savings Bank; F. B. Reynolds, Ohio 
Valley Bank ; William H. Jolly, People’s Na- 
tional; Ralph B. Hansell, Allegheny Trust 
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Company; J. S. M. Phillips, Standard Security 
& Trust Company; C. E. Willock, Fidelity 
Title & Trust Company, and J. S. Brooks, 
Marine National. 

Mr. Kehew says that among the special feat- 
ures of the convention will be a general discus- 
sion on Chapter work, the reading of papers on 
practical banking subjects, an inter-city debate 
between representatives of Cleveland, Cincinnati 
and Pittsburgh Chapters and three selected East- 
ern Chapters and addresses by bankers from 
different parts of the country. An elaborate 
programme has been arranged containing short 
accounts of various Chapters and the work is 
all progressing nicely. There will also be num- 
erous entertainment features. Pittsburgh ex- 
pects to be represented not only by its dele- 
gates but by a much larger body of bank clerks 
who are prepared to take an active part both in 
the debates and the discussions pertaining to 
the improvement of the Institute at large. 


CINCINNATI. 


In Cincinnati the interest in the Cleveland 
Convention is very pronounced, and very likely 
the Queen City Chapter will send quite a dele- 
gation. 

The Intercity Debate that was recently held in 
Cincinnati has greatly enthused the Chapter 
members. On that occasion they formed so 
many pleasant and valuable acquaintances that 
many of these members are very anxious to re- 
new and make more of them at Cleveland. 

The Cincinnati Chapter will take an especial 
interest in the Intercity Debate to be held at 
the Convention insofar as their ex-chairman, 
Mr. Chas. W. Dupuis, under whose administra- 
tion the Decoration Day Debate was conducted, 
has been appointed Chairman of the Committee 
on Debate, Mr. D. C. Wills of Pittsburg and 
Mr. R. M. Richter of St. Louis being his asso- 
ciates. 

The delegates to the Convention will very 
likely be : Mr. Horace G. Stoms, Mr. Orin Lit- 
tell, Mr. J. A. Stanton and C. W. Dupuis, with 
Mr. Harry J. Plogstedt, Mr, Gustav Stecher, 
Mr. J. B. Newton and Mr. C. C. Murray as Al- 
ternates. 

Mr. Horace G, Stoms of the Third National 
Bank, has been elected Chairman of Cincinnati 
Chapter, as successor to Mr. Charles W. Du- 
puis, and Mr. William Beiser, of the Western 
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German Bank, Secretary, succeeding Mr. D. J. 
Lyons, of the First National Bank. 


BALTIMORE. 


The Baltimore Chapter, American Institute 
of Bank Clerks, will be well represented at the 
forthcoming annual convention of the national 
body. The Chapter has selected the following 

Delegates—J. Wilson Cole, with the Central 
Savings Bank; Harry Nicodemus, with the 
Fidelity and Deposit Company; Henry Lay 
Duer, with Alexander Brown & Sons; Walter 
Koppelman, with the First National Bank; J.C. 
Fenhagen, with the Merchants’ National Bank. 

Alternates—Mr.A.Waller Morton, with Eutaw 
Savings Bank; Mr. T. B. Ewalt, with Western 
National Bank; Mr. Arthur Howard, with Na- 
tional Union Bank. 

Mr. J. C. Fenhagen, President of the Chapter, 
writes that Baltimore will have, proportionately, 
a very strong delegation in numbers, and is 
counting on holding up the “ Baltimore ’’ end 
of what promises to be a splendid affair. The 
idea has been talked over by a number of prom- 
inent financiers in Baltimore, and has met with 
the most flattering expressions of approval, and, 
in a number of instances, very practical assis- 
tance. 

ST. LOUS. 


The following gentlemen have been elected 
delegates to the Cleveland Convention. Mr. R. 
M. Richter, delegate-at-large, and Messrs. St. 
Jean, Conroy, Durkan and Fell. St. Louis ex- 
pects to have a good attendance at the Conven- 
tioy, and that the 1904 Convention will be held 
in that city. 

BUFFALO. 

The Buffalo Chapter has selected the follow- 

ing gentlemen to represent it at the Cleveland 


BILLS OF EXCHANGE 


The newspapers give an account of a re- 
cent transaction by wireless telegraph, in mid- 
ocean, two 
which is as unique as it was effective. A gentle- 
man on an outgoing liner from New York sud- 


between transatlantic steamers, 


denly discovered that he was short of cash. In 
his predicament he recalled that a friend was on 
an incoming steamer, which was due to pass 
not many miles away. By arrangement, a wire- 
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The 
lants 
With 


Convention: Myron S. Hall (2d), wit 
Fidelity Trust Co.; Harry Evers, w th Met 
& Traders’ National Bank; A. J. Duer 
Bank of Buffalo. 

HARTFORD. 


Hartford Chapter has selected the fo! 
bank clerks to represent it: 

Delegates—H. L. Beadle, A. 
R. C. Buell. 


ving 
H. Cooley, 


PROVIDENCE. 

The following named representatives 
represent Providence Chapter at the « 
tion : 

Delegates—F. D. 
J. L. Guild. 


will 
ven- 


Lisle, G. A. Harrington, 


BROOKLYN. 

The Brooklyn Chapter will have a large repre- 
sentation at the Convention, as will be seen by 
glancing at the following list of those who have 
been elected as delegates and alternates : 

Delegates—R. P. Fisher, delegate-at-large, 
Fourth National Bank; M. P. Cooke, Chemical 
National Bank; F. W. Jackson, Dime Savings 
Bank; R. W. Childs, Mechanics Bank; R. W. 
Shelter, Manufacturers National Bank; S. B. 
Denlinger, Franklin Trust Company; E. 
Hoefle, Jr., Sprague National Bank; A. W. 
Pencheon, Long Island Loan & Trust Com- 
pany; C. E. Norregaard, Title Guarantee & 
Trust Company. 

Alternates—J. Egolf, Flatbush Trust Com- 
pany ; G. H. Shevlin, Peoples’ Trust Company ; 
G. A. Kinney, Hamilton Trust Company ; R. 
S. Darbee, Williamsburg Savings Bank; J. F. 
Marble, Union Bank; W. J. Watson, Jr., Kings 
County Trust Company; V. A. Lersner, Wil- 
liamsburg Savings Bank; W. M. 
National City Bank of Brooklyn. 


Hassell, 


WIRELESS TELEGRAPH. 


less message was sent to the friend to pay 
twenty pounds to the purser of his steamer for 
account of the purser of the outgoing steamer. 
In due course, a return message was received 
that the money had been paid to the purser of 
the incoming steamer, and requesting the pur- 
ser of the outgoing steamer to pay it to the 
party desiring it, and charge the first named 
purser with the amount. 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


A Bond Purchase Formula. 


SHINER, TEXAS, August 7, 

Liditer Banking Law Journal : 
[)eAR SIR:—What must be paid for bonds 
amounting to $10,000 maturing in ten years with 
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4 per cent. interest, to net six per cent.; and 
e the formula by which you arrive at the fig- 
CASHIER. 


ures. 

Our cocrespondent does not mention 
whether interest is to be paid annually, 
seni annually, or quarterly, which makes 
a difference in the result. If annually, 
the price to be paid is $8,527.98; if semi- 
annually, it is $8,512.25. 

he process is as follows, at annual 
interest : 

a, Add to $1 its net income for one 
period. 1+ .06 = 1.06, 

6. Multiply this by itself till you have 
used it as a factor as many times as there 
are periods (10). 1.06 X 1.06 X 1.06 X 
1.06 X 1.06 X 1.06 X 1.06 X 106 

LO == C.OUEET 6 occ cs 

«. Divide 1 by the result of 6 41 + 
1.790847 = .§583948...... 

é. Subtract the result of c¢ 
1,.29000000 — .5583948 = .4416052 

Multiply this by the difference be- 
tween the cash interest and the net in- 
come (6 — 4 = 2). .4416052 X 2 = 


1.00 


from 1. 


8832104 

/. Divide this by the net income rate 
(6). .8832104 + 6 = .1472017. 

y. This last result is either premium or 
discount. As the net income rate is 
larger than the cash interest, it must be 


discount. Therefore it is to be sub- 
tracted from $t. 1. — .1472017 = 
.8527983, which is the value of $1 on the 
proposed terms. 

h. The value of $1o,ooo of bonds is 
10,000 times as much, or $8,527.98. 

To prove that this is correct, 
take the first year’s income, 

6 % of $8,527.98, or....... 
and from it subtract the cash 
interest 


and the remainder..., 


is the appreciation caused by 
the bond approaching matur- 
ity. Add this to 


and we have $8,639.66 
as the value of the bond when it has only 
9 years to run. 

Again. Compute a year’s interest on 
this principal, and repeat the process, 
until at maturity the value is found to be 
$9,999.99, and the amount paid to redeem 
itis $ro,ooo. The odd cent is due to 
the fact that in the original price about 
3 mills were saved to the purchaser at the 
‘*nearest cent,"? You have thus had 6 % 
interest continuously on the amount in- 
vested. 

The work of multiplying 1.06 by itself 
9 times and then dividing $1 by the pro- 
duct is very tedious. It is immensely 
shortened by the use of logarithms. Sim- 
ply take the logarithm of 1.06, multiply 
it by 10, subtract that from zero, and 
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search in the book of logarithms for the 
corresponding number, which is at once 
found to be .5583948 

Algebraically expressed, the formula is 
much simpler. Let c¢ represent the cash 
interest received periodically on each unit 


LAW JOURNAL. 


income on 
the number of 


the rate of net 
invested, x 


of par, + 
each unit 


periods, then the premium or discount 
c—r 


are Bee 


Draft Payable On Arrival of Car— Charging Back Unpaid Items. 


, Texas, July 30, 1903. 
Editor Banking Law Journal: 

DEAR SIR :—I beg to submit for reply through 
your columns the following questions: 

1. Is a draft a negotiabie instrument on which 
is written ‘ On arrival of car,” pay, etc.; bill of 
lading attached; and when should such a draft 
be protested, due notice of arrival of car not re- 
ceived ? 

2. Is itnecessary as a precaution for banks to 
give notice in a letter of advice that unpaid items 
will be charged back ; have not collecting banks 
that privilege anyway ? Yours truly, 

CASHIER. 

1. The draft is not negotiable under 
the rules of the law merchant as it is pay- 
able on a contingency which may never 
happen, namely, the arrival of the car. 

As the car may never arrive, there is 
not that certainty of the fact of payment 
which is an essential requisite to a nego- 
tiable instrument. ‘The happening of the 
contingency—the arrival of the car — 
wouid not change the nature of the in- 
strument and make it negotiable. Pro- 
test is only necessary in the case of 


negotiable foreign bills of exchange, and 
there would be no necessity for protest- 
ing this draft in case it was not paid. 
Whether a notary’s certificate of protest 
of a non-negotiable draft would have any 
effect as evidence of dishonor, or amount 
to anything legally, is problematical. It 
might, if a statute authorizing protests 
and providing what instruments should 
be protested was broad enough to cover 
non-negotiable as well as negotiable bills. 
But even assuming that. a non-negotiable 
draft, such as this, might be lawfully pro- 
tested, it would not be payable or protest- 
able until the arrival of the car. 

2. Credit, before collection, of items 
received by mail by a bank for collection, 
is provisional only. The bank does not 
take title to the paper, and where the 
items are unpaid, it has the right to re- 
voke the credit, or charge the items 
back. This is a well understood practice 
of banks, and no precau‘ionary notice to 
that effect is ordinarily necessary. 


impeaching Bankrupt’s Discharge — Telegraphic Acceptance Of Offer To Buy, 
In ignorance That Land Is Aiready Soid 


BROWNS VALLEY BANK, ) 
BROWNS VALLEY, MINN., August 6, 1903. f 
Editor Banking Law Journal: 

DEAR SIR:—We were interested, financially, 
ina person who some time ago went through 
bankruptcy under the federal statute (Nelson 
Law) under circumstances which were generally 
believed to be suspicious. He was a farmer 
and stockraiser, and, for many years prior to fil- 
ing his petition, he was accumulating consider- 


able property, and was presumed not to be in 
debt to any extent, was making no bad or un- 
wise deals, and was considered prosperous. He 
owned, at the time of filing his petition, a quarter 
section of farm land, some live stock, machinery 
and other personal property, but scheduled his 
debts at several thousand dollars, and they were 
in excess of his resources available in liquidation. 

He had a friend who had been associated 
with him to some extent in business matters, and 
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whom he was quite intimate, especially 
rtly before filing his petition in bankruptcy 
during the proceedings, and the impression 
vailed generally that this friend knew the 
state of affairs relative to his financial con- 
n. This friend now states that the party 
was, atthe time of filing his petition, financially 
and that he went 


sound, 


through bankruptcy 
because he thought he could make some money 
by it, and because he wished 
ones of his creditors. 


to spite certain 
The greater part of his 
debts consisted of claims due to one particular 
institution, and to parties connected with that 
institution, and such debts were secured upon 
his property, the mortgages having been exe- 
cuted only sufficiently in advance of the filing of 
the petition to prevent them being set aside. 
This friend says that most of these claims were 
fraudulent, and merely made to cover up the 
property. For instance, he states the party ex- 
plained to him that the crops on his homestead 
were used to pay a certain mortgage on that 
homestead for something like a thousand dol- 
ars, but that he made another mortgage on 
property that could not be scheduled as exempt 
Also, that 
he was with the party when he executed a_ note 


and mortgage for several hundred dollars, and 


for this mcney to cover property up. 


went through the formality of receiving the 
money by going to the bank and drawing it, 
but carried the money right back to the party 
drawing the note and mortgage. He also 
states the party proposed to draw his promissory 
notes to him, and he take them around to the 
surrounding towns and discount them at the 
banks, and with other people whom he could 
induce to purchase them; this shortly before 
filing the petition in bankruptcy and for the pur- 
pose of swindling the people. 

The bankrupt’s attorney is presumed to have 
aided the bankrupt in his crooked work, and to 
know all about it, but presume he would be 
privileged and not available as a prosecuting 
Witness; and the only witness available is this 
friend. 

What I should lke to know is, whether the 
testimony of this one witness would be likely to 
carry sufficient weight to prosecute successfully, 
like to know the time limit for 
attacking a discharge in bankruptcy under the 
federal statute, and also whether there are any 
penalties, aside from those provided in cases of 


and would 
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perjury, for crimes of this character. We notice 
that the Statute provides for revoking a decree 
of discharge within a year, but would a case 
like this be limited under that provision ? 

2. “A,” who resides in a distant state, 
authorized “B” to seli real estate which he 
owned, situated in the state of South Dakota. 
“A” fixes a net price, and tells “B” he may have 
whatever sum he can obtain for the property, 
over and above such net price, for his com- 
mission. “B” sells the land to “C” at an 
advance over the net price, 
contract on behalf of “A,” which is signed by 
“B" in the capacity of agent for “A,” and also 
by “C,” the purchaser, and a sum of money is 
paid by *C” to “B” on the purchase price. It 
transpires that on the date of making the con- 
tract by “ B” and “ C,” the latter telegraphs to 
“A” making him an offer of less money for the 
land; “ B” also telegraphs informing “A” of the 
sale, but “C’s” telegram reaches “A” first, and 
he telegraphs back an acceptance of the offer. 
The contract between “B” and “C” was ex- 
ecuted prior to the filing of “‘A’s” telegram of 
acceptance, and “ B's” authority to make the 
contract is not questioned, and the question is, 
which contract is good? In case “A's” telegram 
of acceptance had been filed before the execution 
of the contract by “B” and “C,” which con- 
tract would be the binding one? On the facts 
stated, it is held by an attorney that the con- 
tract made up of the two telegrams is the con- 
trolling contract. 

Answers to the above in the next issue of the 
JOURNAL will be appreciated very much, 


and makes a 


Yours very truly, 
A. I. ENGEBRETSON. 


1. We think the time limit of one 
year for attacking a bankrupt’s discharge 
must apply to a case of this kind. The 
Bankrupt Act provides: 

$15 a. The judge may, upon the ap- 
plication of parties in interest who have 
not been guilty of undue laches, filed at 
any time within one year after a discharge 
shall have been granted, revoke it upon 
a trial if it shall be made to appear that 
it was obtained through the fraud of the 
bankrupt, and that the knowledge of the 
fraud has come to the petitioners since 
the granting of the discharge, and that 
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the actual facts did not warrant the dis- 
charge.” 


It has been held in many cases where 
a bankrupt has obtained a discharge 
through fraud and perjury, that, the 
bankrupt act (in provisions similar to the 
above) having prescribed the forum, the 
mode, and the time for the direct im- 
peachment of a discharge on such grounds, 
the remedy thus given is exclusive. Neith- 
er in the federal nor in the state courts 
can it be questioned or attacked collater- 
ally. The discharge is conclusively pre- 
sumed to be valid and effective unless 
revoked or annulled in the manner pre- 
scribed by the act. 

In Smith v. Ramsey, 27 Ohio St. 339, 
Ramsey sued Smith on book account. 
Smith pleaded his certificate of discharge 
in bankruptcy. Ramsey alleged several 
acts showing the discharge was fraud- 
ulently obtained. The trial court gave 
Ramsey judgment for his book account, 
but the supreme court reversed it, hold- 
ing that the bankrupt act itself provided 
the exclusive mode and time for impeach- 
ing a discharge and the authorities were 
uniform that this remedy was exciusive. 
The discharge could not be collaterally 
impeached. 

In Seymour v. Street, 5 Neb. 8s, it is 
said: ‘‘If the bankrupt has made a 
fraudulent concealment of his property, 
it may afford grounds to impeach and set 
aside the discharge; but it cannot be 
assailed in a collateral proceeding.” 

The discharge of the bankrupt referred 
to, then, can only be impeached by 
application, according to the statute, 
within one year from the time of the 
granting of the discharge. This period 
of one year begins to run from the date 
of the discharge and not from the dis- 
covery of the fraud. We should think 
the testimony of one witness, corrobor- 
ated by the facts and circumstances 
documentary and otherwise, would be 
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out more detailed knowledge. 
2. Where A, by his authorized agen: 


bk, makes a written contract of sale of 


land to C, signed by both parties, A, re- 
ceiving through B, from C, part payment 
of the purchase price, is this contract 
annulled or superseded where, before it 
is signed, C, telegraphs A, direct, an 
offer of a less price, and A, after the con- 
tract is signed and without knowledge 
thereof, telegraphs C, an acceptance of 
the telegraphic offer ? 


We think the original contract holds ° 


good. A is undoubtedly liable to B, for 
commission, under that contract, for the 
difference between the contract price and 
the net price fixed, and A can hold C, 
upon the contract for when A sent his 
telegram accepting C’s less offer, it was 
in ignorance that a binding contract of 
sale had already been made on his be- 
half. Looking at the two telegrams asa 
contract, A is entitled to be relieved 
therefrom on the ground of mistake. If 
two parties are negotiating for the sale of 
a horse, and while the negotiations are 
pending the horse suddenly dies in the 
vendor's stable, and the contract is after- 
wards completed, both parties being in 
ignorance that the horse is dead, there is 
no sale, for the parties contemplate the 
sale of a living and not of a dead horse. 
And the result would be the same if only 
one of the parties was ignorant of the 
horses’ death—the ignorant party would 
be relieved. So here, A agrees to sell 
his land to C, at an agreed price, not 
knowing that he has already sold it—or 
made a binding contract so to do— 
through an agent, for a larger price, to 
the same party. Of course it would be 
competent for A and C to mutually agree 
to substitute the later for the earlier con- 
tract—although they could not affect B’s 
rights—but A’s telegram of acceptance 








sufficient for success, but on this point, 
no satisfactory answer can be given with- 
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) 


of C's offer, in ignorance of the exist- 
ence of a valid and binding contract be- 


tween himself and C, executed through 
his agent, would not have that effect. 


Alteration of Note. 


LOUISVILLE, Ky., August 5, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—A man gives his negotiable note 
to another for $200. The $200. is written in the 
middle of the line and the payee inserts the 
word * Twenty” before it and raises the fig- 
ures to $2,200 and negotiates it to a bank for its 
increased amount. The note, when negotiated, 
bears no appearance of the fraudulent altera- 
tion; in fact it was originally so drawn, but 
there was room for the increase in the amount 
by words and figures, without any cramping. 
Under such circumstances, the bank being an 
innocent purchaser, can it hold the maker liable 
for the full face of the note as increased ? 

CASHIER. 


The Kentucky courts have established 
the rule that where the maker of a nego- 
tiable note has himself, by careless ex- 
ecution of the instrument, left room for 


insertion to be made without exciting the 
suspicions of acareful man, he will be 
liable upon it to a bona fide holder with- 
out notice, when the opportunity which 
he afforded has been embraced, and the 
instrument filled up with a larger amount 
than it bore when he signed it; on the 
principle that he invited the public to re- 
ceive it and should bear the loss rather 
than an innocent purchaser. 

The latest Kentucky decision to this 
effect is published in the Journal for Feb- 
ruary 1903 at page 105. An opposite 
rule prevails in some of the states; but 
under the Kentucky law we think the 
bank, in the case submitted, can recover 
of the maker the full $2,200 on this in- 
creased note. 


Director’s Right to Examine Individual Depositor’s Account. 


, Pa., July 30, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—I have read with interest your 
statement of the law concerning the right of an 
individual director to examine a depositor’s ac- 
count on the individual ledger of a bank. I 
have always understood the law to be as stated, 
but have invariably protested against the inspec- 
tion of the account of a depositor on the Deposit 
Ledger by a Director who was not a member of 
the Auditing Committee, without insisting on 
the motive, claiming that the account of an _ in- 
dividual who was not asking favors or en- 


“Gold Dredging, the New Industrial,” is a 
handsomely printed copyrighted booklet of 75 
pages, containing five pages of half-tones, and 
embracing practically the entire biography of 


dangering the bank should be regarded as 
strictly private, and that, if such practices be- 
came notorious, it would be detrimental to the 
success of any banking institution, 

I believe all other books showing the affairs 
of a monied institution should be accessible to 
the directors, and should concern the directors 
more than the personal account of a depositor 
on whom the institution thrives. 

Competitors in business sometimes attempt 
these investigations, I have discovered in my 
banking experience of say 40 years. 

Very truly, D. 


gold dredging. It is sent, postage paid, to any 
address: Paper cover, 25 cents; cloth cover, 
50 cents. It is published by Bunting & Van 
Asmus, 632, 110 La Salle Street, Chicago. 
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During July 43 national banking associations 
were chartered, their capital aggregating 
$2,912,500, and bonds deposited, $705,250. Of 
the associations, 24, with total capital of 
$637,500, were with individual capital of less 
than $50,000, and 19 with aggregate capital of 

2,275,000, associations with individual capital 
of $50,000 cr more. Four of the associations, 
with combined capital of $232,500, were con- 
versions of State banks, 19, with capital 
$1,615,000, reorganizations of State or private 
banks liquidated for the purpose, and 20, with 
aggregate capital of $1,065,009, associations of 
primary organization. 

Since March 14, 1900, the date of the passage 
of the act authorizing the incorporation of banks 
with minimum capital of $25,000, there have 
been organized under that law, 1,065 banks, 
with combined capital of $27,813,000. During 
the same period 576 banks, with capital stock of 
$50,000 or over, were organized, tnetr aggre- 
gate capital being $71,145.000. The total num- 
ber of organizations and aggregate capital were 
1,641 and $98,958,000, respectively. 

Notwithstanding the fact that the act of 1900 
authorized the issue of circulating notes on 
bonds to the par value of the paid-in capital 
stock, less than 25 per cent. of the capital of the 
banks was invested in bonds to be deposited as 
security for circulating notes. 

Further subdividing the organizations during 
the period in question, it is seen that 918 asso- 


Mr. William Hanhart, Secretary of the Sav- 
ings Bank section of the American Bankers’ As- 
sociation, in a recent communication to the New 
York “Sun,” corrects certain erroneous state- 
ments as to the amount of deposits with the 
savings banks, made by Federal Judge Gross- 
cup, in an address delivered at Dixon, Ills. Mr. 
Hanhart says: 

** Referring to the address delivered recently 
at Dixon, Ill,, by the Hon. P. S. Grosscup, a 
Judge of the United States Court of Apoeals, 
he is reported as saying that, during the last ten 


ORGANIZATION OF 
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NATIONAL BANKS. 


ciations, with capital of $50,664,500, were banks 
of primary organization ; 527, with capita! of 
of $34,955,000, reorganizations of State or priv- 
ate banks; and 196, with capital of $13,338,500, 
conversions of State banks, effected under the 
provisions of section 5154 of the Revised Stat- 
utes. 

At the close of business on July 31 there were 
in existence 5,044 national banks, with author- 
ized capital stock of $758,137,095, bonds on de- 
posit as security for circulation, $380,17 3,030, 
on which circulating notes to the amount of 
$377,606,826 have been issued. Including $39,- 
739,661 of notes outstanding for which lawful 
money has been deposited with the Treasurer 
of the United States, the aggregate outstanding 
circulation of national banking associations 
amounted to $417,346,487. 

Comparing conditions on July 31, 1903, with 
those on March 14, 1900, it is shown that there 
has been a net increase in number of National 
banks of 1,427, in capital stock of $141,829,000, 
in bonds deposited as security for circulation of 
$135,561,460, and in circulation secured by 
bonds of $161,232,031. The gross increase of 
circulation—that covered by the bonds and law- 
ful money—was $162,943,757. 

From June 30, 1902, to July 31, 1903, there 
was a net increase in number of national banks 
of 498, in capital stock of $74,075,400, in bonds 
of $63,009,500, and in circulation secured by 
bonds of $63,368,015. 


SAVINGS BANKS. 


years, the deposits in the savings banks have in- 

creased from $2,000,000,000 to $10,000,000,000. 
“ The Judge is away off with his figures. 
“The Comptroller of the Currency in his 

last report gives the following as the total de- 


posits in the Savings banks of the United States: 
ERS a ane Ree $1,712,769,026 
BO ccc habaaciendtann' nares scene 2,750,177,290 

“‘ The average of yearly increase in savings is 
about $100,000,000 and not $800,000,000; as 
the learned Judge could easily have ascer- 
tained.” 
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AMONG THE BANKS. 


It has been decided that the next convention 
of the State Bank Examiners will be held in 
State Bank Examiners E. M. 
Hinshaw and D. J. Mendenhall, the Indiana 
delegates to the recent convention at Buffalo, re- 
cently announced that they had succeeded in 
inducing the association to select Indianapolis. 
The newly-elected officers of the association 
are: F. E. Timberlake, Augusta, Me., president ; 
F. D. Kilburn, New York, vice-pres.; Marcus C. 
Bergh, Madison, Wis., secretary and treasurer. 


Indianapolis. 


The Bankers Trust Company, 143 Liberty 
Street, New York, which began business March 
30, 1903, has issued the following statement of 
its condition, as reported to the Banking Depart- 
ment of the State of New York at the end of its 
first three months of business : 

RESOURCES. 
New York City bonds........... $1,000,000 
Other stocks and bonds..... ... 1,223,539 85 
Demand loans...... 2 50 
Time joans and bills purchased .. 2 
Accrued interest receivable 
a eee ’ 305 61 
CE PUI 6 ons sik aetied acne 501,507 97 
$7,258,526 19 
LIABILITIES. 
Capital 
Surplus 
Undivided profits.... - 
Reserved for taxes. ............ 
Deposits 


$1,000,000 00 
500,000 00 
2,851 32 
7,500 00 
5,748,174 87 


$7,258,526 19 
The Bankers Trust Company has been or- 
ganized for the purpose of conducting strictly a 
trust company business, without invading the 
proper provinces of commercial or savings banks. 
Especial efforts will be made to secure the 
reserve and inactive accounts, large or small, of 
banks and financial institutions, corporations and 
individuals. To this end rates of interest, as 
liberal as are consistent with conservatism and 
current market conditions. will be allowed. The 
rules of the New York Clearing House as to 
reserves have been adopted as a further measure 
of strength. 
The fact that the Bankers Trust Company 


will in no way enter into competition with banks 
for active accounts nor with savings institutions, 
and its general policy of limiting its operations 
to a distinctively trust company business will, it 
is believed, appeal to all bankers and insure 
their support and co-operation. 

The officers are: E. C. Converse, President ; 
J. F. Thompson, Vice-President ; T. W. Lamont, 
Secretary and Treasurer; D. E. Pomeroy, 
Assistant Treasurer; L. H. McCall, Assistant 
Secretary. 


Charles G. Dawes ex-Comptroller of the Cur- 
rency, President of the Central Trust Company 
of Illinois, will make an address at the annual 
Convention of the Pennsylvania Bankers’ Asso- 
ciation to be held at Pittsburg September 23 
and 24. 


The Nebraska Bankers’ Association will hold 
its annual Convention at Lincoln on October 13 
and 14th. These dates have been chosen with 
special reference to the coming Convention of 
the American Bankers’ Association which will 
be held in San Francisco beginning October 
20th, so that Eastern bankers en route to the 
Pacific Coast will have an opportunity to at- 
tend the Convention at Lincoln, 


The month of September will see not less than 
seven Conventions of state bankers’ Associations 
as well as a Convention of delegates of the 
American Institute of Bank Clerks. The In- 
diana Bankers’ Association will meet at South 
Bend on September 9 and 10; the New York 
State Bankers’ Association at Saratoga on Sep- 
tember 10 and 11; Kentucky Bankers’ Asso- 
ciation at Hopkinsville on September 16 and 17 ; 
the Pennsylvania Bankers’ Association will meet 
at Pittsburg, and contemporaneously, the Ohio 
Bankers’ Association will meet at Columbus on 
September 23 and 24; while the Bankers’ As- 
sociation of the District of Columbia and the 
Maryland Bankers’ Association will have their 
Convention on a steamer September 24, 25, 26. 

The American Institute of Bank Clerks will 
hold their Convention at Cleveland, September 
18 and 19th. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending August 16, 1902, and August 15, 1903, respectively, 


together with a computation of the proportionate increase or decrease of deposits for the year: 


Banks. Loans, Loans, Deposits, f Deposits, Per Cent. 


| ' 


1902. 1903. | 1902. | 1903. Inc. Dec. 


Bank of N | = N.B.A.... $ 17,763,000 $ 16,731,000 $ 17,321,000 $ 15.670,000| ....) 9.5 
Bank of the Manhattan Co. 27.276,000 18,689,000 34,016,000 | 23,260,000| .... 31.6 


Merchants’ National 13,391,700 | 114,502,000 15,428,800, 13,726,800| .... I! 


Mechanics’ National 12,963,000 12,214,000 12,870,000} 12,534,000; .... 2.6 


Bank of America | 21,147,300 | 19,860,500 22,887,400 21,657,400 
Phenix National 5.753.000 | 4,124,000 5,930,000 3,912,000 
National City 134,584,100 | 138,230,100 20,604,600 | 122,989,900 
Chemical National 25,171,700 | 23,230,000 25,448,000 81,000 
Merchants’ Exch. Nat 5.315.600 4,990,200 5,602,800 75,400 
Gallatin Nat 8,670,600 | 7,926,000 6,756,700 
1,754,000 2,091,300 | 2,072,600 
3,629,000 3.924,000 3,67 3,000 
1,196,000 1,912,300 1,103,700 
4,587,400 4,330,500 4.487,700 
30,407.000 | 28,850,000 25,781,000 | 
72,341,700 | 73,792,400 63,019,900 | 
14,189,300 23,236,400 15,522,400 | 
3,264,500 | 3,218,700 3,7 34,000 | 
5,903,000 5:796,300 5,925,000 | 
2,108,800 2,333,200 | | 2,585,100 | 
Nat. Bank of N. A 16,560,800 | 14,940,200 | 15,725,900 
Hanover National 48,001,300 | 43,660,300 54,864,700 
Irving National 5,039,000 6,092,000 | | 4,853,000 
National Citizens’ 5,869, 100 7,198,900 | | 6,353,000 | 
2,820,800 2,711,700 | | 3,132,100 3,105,400 
6,243,900 6,059,400 6,627,300! 6,051,000 
4,053,500 5,198,400 | | 4,652,200)  §.979,500 
Corn Exchange 24,826,000 24,935,000 | 27,602,000} 29,798,000 
Oriental 1,814,000 5.302, 500 | | 1,749,000 4,841,200 
Imp. & Traders’ Nat 23,876,000 | 22,408,000 | 21,289,000} 19,102,000) .... 
National Park 53,764,500 | 55,960,000)| 69,447,900} 62,371,000} .... 
1,191,700 1,205,100 || 1,264,000 1,206,900 | aa 
21,388,200 | 15,879,200|| 23,325,300} 18,323,300] .... 2 
10,57 3,000 9,084,000 | 13,268,000 | 9,754,000} .... 
9,858,000 9,371,000 | 10,647,000 9,927,000! .... 
80,210,900 | 74,661,800 | 75,897,700} 61,248,600 
5.295,000 6,419,800 | 5,230,400 5,447,000 | 
2,587,00c 2,735,000 | | 3,010,000 3,033,000 | . 
3,964, 300 ,269, 300 | 4,804,000 | 4,545,100 | saa 
German-American 3,670,400 3,472,900 3,581,100 3,307,000} .... 
Chase National 42,090,000 | 34,643,300 | 51,544,400} 45,011,000 | 
Fifth Avenue 9,010,900 | 8,714,200 | 9,970,300 | 9,579,800 | 
German Exchange 2,621,300 2,841,500 | 3,101,300}  3,170,100| 2. 
Germania 2,907,700 2,920,800 | 4,666,100! 4,641,500] .... 
10,550,100 | 1,572,100 | 11,655,000 | 10,895,000] .... 
Garfield National 7,256,500 | 7,047,200 | 7,175,000}  6,824,300/ .... 
Fifth National 2,355,400 2,391,700 | | 2,504,900 2.368,800| .... 
Bank of Metropolis 8,153,700 7,280,800 | | 8,425,400, 8,1 50,000 | are 
West Side Bank 2,939,000 3,302,000 | 3,098,000} 3,525,000} 
13,277,000 | 11,361,000 | | 15,652,000| 13,458,000; .... 
First National, Brooklyn... 4,046,000 3,911,000 | | 4.468,000 3,906,000} .... 
Liberty National 7,291,600 9,182,300 | | ,227,400 7,745,500 | 
N. Y. Produce Exchange... 4 579,900 4,161,300 | | 4,544,900 4,266,800 | =e 
New Amsterdam Nat 7,127,100 5.683, 300 | | 7,960,600 5,832,200] .... 
Astor National - 4,335,000 | 4,800,000 | | 4,185,000 4,770,000 | 13. 


Western Nat. B’k of the U.S.| 38,673,900 | 60.992.700'| 44,929,300 66.485,400| 47. 
$410.839,200 |$908.345.600  $943,200,900 $903,335.30 |... - 
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+ United ‘States Deposits included, $37,235. 500. 
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